
Leib Goldstein is a 65 year old married man with Alzheimer’s type dementia. As he is in the later stages of the disease, he is no longer able to interact meaningfully with his environment and there is no hope that he will regain any capacity to do so. His wife Perel is only 55, and has taken care of Leib throughout his illness, which first manifested when he was 56. Leib had offered to divorce her early on, but she was devoted to him and wished to nurse and care for him. Now he cannot divorce her, and Perel is effectively an agunah.

Six days ago, Leib suffered a heart attack. As a result of the heart attack and resulting heart failure, he went into respiratory failure and required intubation and mechanical ventilation (breathing for him would also decrease the workload on his heart). He underwent a cardiac catheterization which revealed severe stenosis of the right coronary artery and left main coronary artery as well as a near complete occlusion of the left anterior descending artery, the likely cause of his heart attack.  None of these lesions was amenable to stenting. His only option would be bypass surgery. While awaiting a decision regarding his candidacy for surgery, his cardiologist inserted an intra-aortic balloon pump (IABP) into his groin to augment his cardiac output and improve cornonary artery blood flow; absent that assistance his heart would continue to fail and he would  eventually die of organ failure as his weakened heart would be unable to perfuse his organs. Leib has not been stable enough to proceed to surgery until today. As Leib cannot make his own medical decisions, the doctors now present Perel with the following options:

a) They can try the bypass operation, but as Leib’s coronary artery disease is severe,  bypassing the many occlusions and stenoses would be technically very difficult. The surgeons estimate that there is a 60-70% that they can even successfully bypass all the lesions. Further, because Leib has such severe disease and required mechanical ventilation and an IABP for support, the surgery is very high risk. They estimate that there is a 25-30% chance he could die on the operating table as a result of the operation (usually the intra-operative mortality is 1-5%). 


b) They can leave Leib as is, on the respirator and with the IABP in place. Most likely the IABP would fail eventually as it is almost never used for even as long as a week. With the IABP in place, there is a risk of clotting which requires anticoagulant medication to prevent such clotting. Prolonged anticoagulation increases the risk of bleeding complications, including gastrointestinal bleeding, intracranial hemorrhage, and death. Further, with a foreign body such as an IABP in place, especially for a prolonged period of time, there is also a risk of blood-borne infection which could prove fatal. Finally, with the IABP inserted in the groin through arteries that would otherwise perfuse the legs, there is a risk of limb ischemia with attendant risk of limb infection as well. None of the doctors can specify a time when the pump would fail or provide exact estimates of the likelihood of one of the complications. Of note, the IABP can be paused at various times very briefly, for example to allow for reassessment of independent cardiac function, for a physical examination (the IABP is loud and does not allow one to hear breath sounds or heart sounds over its hum), or for cleaning and dressing of the insertion site. As such, it is possible that a failed balloon pump could quickly be replaced with a new one without fatal complications. Finally, the balloon pump will not work if the patient sits up or bends his leg, and as Leib is often agitated and incapable of understanding instructions, he would need to be sedated at all times.

c) They can remove the balloon pump and medically manage his heart disease with aspirin, heart rate and blood pressure control and cholesterol-lowering medication. Abe’s 30-day mortality with medical management alone would be well over 50%. 

Perel’s intuition is that removing the balloon pump is in Leib’s best interests, but she recognizes that this would enable her to remarry faster, and in any case generally asks she’eilot before making major decisions. She has asked you whether she can consent to the surgery, whether she must consent to the surgery, or, if not, whether she may consent to the removal of the balloon pump.

DEBORAH KLAPPER

14 Av 5767
31 July 2007

Dear Mrs. Goldstein, 


I was very sorry to hear of your husband's worsening health.  He was a good man, and he did not deserve to suffer so. He must be one of the people whom Gd causes to suffer out of love for them.


I have examined the question you sent to me about Mr. Goldstein's care, and I have written down some of my thoughts on the matter for you. These are horrible and wrenching decisions. Gd has sent you a great and terrible challenge. May He next send you peace and happiness on an even greater scale.

Section I

First, as to the bypass operation: It seems plausible (as was set forth by Rabbi J David Bleich
) that medical treatments that carry significant risk of imminent death are always optional. Indeed, in Mr. Goldstein's case it seems possible that the operation is optional even according to the more stringent position of Rav Moshe Feinstein
, because the chance of extending his life expectancy is less than 50%. If Mr. Goldstein were able to make his own choices, I would tell him that he needs to evaluate which is more valuable to him: near-certain temporary life, or very-uncertain long-term life, and then make his choice accordingly.


Regrettably, Mr. Goldstein is not able to make his own choices, owing to his Alzheimer's-induced mental deficits and his sedation. Under both American law and Halacha
, you are the party entrusted with this decision. You have asked about your conflict of interest, as you are currently an agunah. While it is true that this is a difficult point, the fact remains that all relatives have a conflict of interest in medical decisions. Many of them are potential heirs, and all of them have emotional entanglements. Generally speaking, society and law assume that a relative's positive emotional attachment (which cannot be replicated by a more objective decisor) is enough of a force for good to outweigh the relative's conflict of interest and possible negative emotions. As you have been Mr. Goldstein's caretaker for many years now, you have demonstrated that you are quite capable of taking proper account of his needs and best interests.


So I think you can, legally, choose either way on the surgery. However, I would strongly advise you to refuse it, for the following reason: Mr. Goldstein is no longer capable of fearing death, and he is no longer capable of doing mitzvot, so he has lost two of the most important forces that drive us to live as long as possible. He is, however, still capable of feeling post-operative pain. You may point out that he could always be sedated to remove the pain, but that just means that he has no experience of life left at all, since even those experiences of which he still may be capable (taste, smell, soft touch, etc) are now denied him. And so I think that in Mr. Goldstein's case, the decision in the best interests of the patient is to forgo the pain and danger of surgery, in favor of the less painful and less dangerous but shorter life without it.

Section II

Second, as to whether to disconnect and remove the IABP (pump) and respirator that are currently supporting his heart's pumping action. As I have already discussed, long-term sedation is not in the best interests of Mr. Goldstein, as it removes from him the only vestige he has left of humanity, the ability to feel physical pain and pleasure. Surely a life like this is not in keeping with the dignity and holiness of a creature made in the image of Gd Himself
. In some cases, there is no choice other than sedation, as a patient is in unbearable pain. In Mr. Goldstein's case, however, there is another choice. If the pump and respirator are disconnected, he will be able to live his last hours or days with what dignity and humanity he has left. So it seems in Mr. Goldstein's best interests to disconnect the pump and the respirator. It remains, though, to demonstrate that this action is permissible.


Let us first deal with the question of the pump. It is not known how long he could live with mechanical help, since that is not ordinarily tried. As a result of this, there is really no way to know if removing the pump will shorten his life or not. It is certain that there are many potentially painful and even fatal complications that could result from continuing use of the pump. It seems to me that whether the pump would extend life or not, it is still permissible to remove it. 

1) Even if the pump can extend his life, it seems very unlikely that it will extend it as much as a year. Under these circumstances, Rav Moshe would certainly allow, and might require, the removal of the pump because of the dangers it poses
.

2) If the pump will not extend his life, then surely there is no moral, ethical, or legal justification for continuing to subject Mr. Goldstein to sedation and danger for a treatment that cannot succeed.

Section III
Now we must deal with the question of the respirator. It is possible that remaining connected to the respirator would lengthen Mr. Goldstein's life slightly, but it would only be a very temporary reprieve from the inevitable. In other words, it might add a small amount of temporary life, but it cannot return Mr. Goldstein to any semblance of a normal life-expectancy.

Rabbi Bleich has already established
 that one may undergo significant risk to one's life in order to eliminate pain, even significant risk to one's normal-length life. (Presumably a slight foreshortening of temporary life is less of a loss, and therefore easier to permit.) Surely, to have one's consciousness permanently extinguished is almost as bad as to suffer pain.
 This argument is perhaps not sufficient to allow disconnecting the respirator, but it may be enough to add to the force of another argument.

We are told that, if Mr. Goldstein chooses not to undergo the bypass surgery, then standard medical procedure would be to disconnect the pump and respirator. Standard medical procedure is, necessarily, what the medical establishment (and possibly many laypeople) consider to be appropriate behavior, taking into account both risks and benefits. As such, I think one can say that the "majority have trodden upon" whatever danger may attend this choice.
 As such, I think Mr. Goldstein would be permitted to choose this option and behave in the normal fashion of patients everywhere, trusting his doctors' counsel and judgment.

In this case, unfortunately, Mr. Goldstein will not be making the decision himself. This imposes on you, Mrs. Goldstein, the obligation to make not a plausible or permissible decision, but the best decision, in the best interests of your husband. As I have discussed above, preserving your husband's form "in the image of Gd" to the greatest extent possible is an important goal, worthy of consideration in choosing his medical treatments. While your husband is no longer as fully similar to Gd as he was when he was capable of moral decision-making and rational thinking, he does still have humanity, and it is essential not to take that away any sooner than necessary. 

And so I advise you to request that the hospital remove the pump and respirator and restore your husband to such consciousness as he is capable of for what time he has left. 

May the Gd who hears the prayers of widows and orphans take care of you and your husband, and may He bless you with a much happier and more fulfilling future.







Yours in the Learning of Torah,








Deborah Klapper

SARAH ZEIDEL

Summer Beit Midrash 
Sarah Miriam Zeidel

17 Av 5767

July 31, 2007

Teshuvah regarding the case of Mr. Leib Goldstein


Having been informed of the tragic case of Mr. Leib Goldstein, I have been asked to offer my halakhic counsel regarding the three medical options available to him.  As I am a beginner in Jewish learning, particularly in the subject of Halakhah, my opinion is based on very limited knowledge.  The issues involved in this case are highly complex; I regret that I did not have a great deal of time in which to consider adequately all of the relevant factors.  I offer this teshuvah in the hopes of shedding some light on this challenging sh’eilah.

Part I

Many are under the impression that Judaism mandates the extension of life at all costs.  It is true that we go to great lengths to save people, even when they only have a short amount of time to live.  A case in point is Yoma 85a.  If, G-d forbid, a wall were to collapse on top of a person on Shabbat, we can and must violate Shabbat by digging through the rubble to uncover the victim in the hopes of saving him, or minimally to give him a few more moments of life (chayei sha’ah).  This text is often used to argue in favor of a medical approach which mandates doing everything we can for terminally ill patients, regardless of the circumstances.  I would argue that this text presents a more nuanced perspective.  Certainly, when there is hope of saving a patient, we must do everything we can.  However, as we will see below, traditional sources insist that we not prolong the suffering of a dying patient.  Yoma 85a is consistent with this approach: first, do everything within your power to save the patient.  If, G-d forbid, a person were trapped beneath a collapsed wall, the chances of survival would often be slim.  Most likely, uncovering the rubble would not save the patient in question, but it would minimize his pain and suffering during the fleeting moments of life (chayei sha’ah) that he has left to live.


Traditional Jewish sources support this approach.  With regard to a goses, or someone on the verge of death, halakhic commentators, both traditional and modern, consistently argue against complicated, risky medical procedures that will only cause the patient more suffering.  Instead, these sources overwhelmingly argue in favor of making the patient comfortable and allowing her or him to die peacefully.  Sefer Hasidim writes, “we do not prevent a goses from dying.”  
On the other hand, Halakhah clearly regards killing a goses as murder.  What is the difference between actively killing a goses and allowing her to die?  Halakhic literature distinguishes between removing an obstacle which prevents death (meisir moneia) and, G-d forbid, actively killing her (oseh ma’aseh).  Thus Shiltei HaGibborim writes, “It is permitted to remove that which is prolonging death.  But to do something that will cause the hastening of his death and the departure of his soul—this is forbidden.”  Darkei Mosheh on Yoreh Deah 339 says, “It is also forbidden [to cause]…the goses to die quickly, for this, too, hastens the departure of the soul (memaher yetziat ha’nefesh).  But it is permitted to remove something that is slowing down the departure of the soul (hameacher yetziat ha’nefesh).”
  Commenting on Shulchan Arukh Yoreh Deah 339:1, Ramo describes a specific kind of patient, namely, someone who has been a goses for a long time and is “unable to separate [from life]” (velo yuchal lehipared).  For such a patient, Ramo claims that it is permissible to remove obstacles which prevent him from dying.  Ramo says that this is not equivalent to actively killing the patient; in his words, “there is in this no deed at all (ein bazeh ma’aseh clal).”  Kitzur Shulchan Aruch (194) reminds us forcefully of the prohibition against active euthanasia, asserting that “even if he has been a goses for a long time, and there is great pain for him and for his relatives, in any case it is forbidden to cause him to die quickly.”, but goes on to say that “if there is something which prevents the departure of the soul…it is permissible to remove it, for this is in this no deed at all, rather [you are just] removing the obstacle (mesir hamonea)…”


Rav Eliezer Waldenberg z”l was one of, if not the, leading expert on Jewish medical ethics in our generation.  Known as the Tzitz Eliezer, Rav Waldenberg wrote thousands of responsa on this topic, and he was regularly consulted by Shaarei Tzedek Hospital in Jerusalem and by the Israeli government..  In his responsa, Tzitz Eliezer (Section 13, Siman 89) refers to mesir monea as shev v’al ta’aseh (literally, sitting and doing nothing), i.e. not actively killing the patient.  In a discussion of a patient on life support (a goses), Tzitz Eliezer claims that such a person has “provisional life…that is coming to him only by means of the deeds of flesh and blood [i.e. he is being kept alive by machines].”  He assesses the quality of this patient’s life and concludes that “the extension of this kind of life is…against the will of G-d.”  Another scholar of our generation, Rav Chaim David HaLevi (author of response Aseh Lekha Rav), goes even further in his support for withdrawal of life support.  He writes, “it seems to me that it is not only permissible to disconnect a goses from the respirator; rather it is a chovah (obligation) to do so, for the soul of a person is owned by G-d, and G-d has already taken this person’s [life]…”


Having briefly examined some of the issues relating to the care of a goses, let us now consider additional halakhic principles for medical care which are central to the case at hand.
In Tradition 37:3, Rabbi J. David Bleich writes, “As a general rule, Jewish law forbids self-endangerment.  The Talmudic dictum “Never should a person stand in a place of danger” (Shabbat 32a) is predicated on the biblical admonition “and be exceedingly watchful with regard to your lives” (Deuteronomy 4:15).”  Citing Shabbat 32a, Rabbi Bleich asserts that “a person dare not endanger himself in anticipation ‘that a miracle will be performed on his behalf’.”


Thus far, two principles have emerged.  The first is to “be exceedingly watchful with regard to your lives”.  The second is not to rely on miracles.  While there is a principle which allows for reasonable risk-taking in certain circumstances (shomer petaim HaShem, or G-d protects the simple), we are not supposed to act in an irresponsible manner.  A third principle states that we should not cause unnecessary tza’ar (pain and suffering) to a terminally ill patient.  In his book, Duty and Healing, Dr. Benjamin Freedman argues that the general principle of healthcare is “the requirement to safeguard life and health.”  To that end, we must avoid “risks that involve pain, suffering, and wounding.”

In Taking Issue, Dr. Baruch Brody makes the claim that Judaism “is not committed to a belief…that residual life in pain has infinite worth.”
  Brody questions why medical professionals are permitted to cause extra suffering to terminally ill patients.
  Brody quotes a responsum of R. Shlomo Zalman Auerbach, who was a leading Israeli posek of this generation: 
Probably…if the sick person is suffering a lot of physical pain, or even if he is in great psychological pain, I believe that we are obliged to give him food and oxygen against his wishes, but we can withhold treatment that causes pain if he requests it.  But if he is pious and will not become despondent, it is desirable to explain to him that one moment of repentance in this world is more valuable than all of the World to Come.  
Commenting on this responsum, Brody writes, “…there is continued religious value in staying alive, the possibility of using that time for religious purposes, but only if one is cognitively intact.”  Brody further notes that Rav Auerbach’s inclusion of psychological pain is significant, especially when one considers dying patients in the late stages of degenerative neuromuscular diseases “who experience great psychological frustration and resulting distress rather than physical pain.”  
Brody concludes that “if the pain and suffering is unredeemed…it is wrong to use measures that prolong the dying of the patient, and if these measures are already in place, they may/must be withdrawn.”  He is careful to state that the patient may not be actively killed in that process.  Brody claims that “these principles apply to all dying patients experiencing pain and suffering, and not just to those in the throes of death.”
  Here, Brody makes a critical move, for he extends the laws about the goses to all dying patients experiencing pain and suffering. Brody’s inclusion of all dying patients into the category of goses is central to this teshuvah.


Brody discusses two other responsa that are a propos to our case.  He quotes Rav Moshe Feinstein, a preeminent American posek of the twentieth century (Igrot Moshe on Yoreh Deah II, 174): 
It seems to me that since there is in this medical care only the capacity to extend his life a short time, if this short life that he will live with this medical help is with a lot of pain, it is prohibited, and even the Shvut Ya’akov [who in general thought that there was an obligation to save life for a short time] would agree.  Probably this is the reason that it is permissible to take away that which prevents [the patient from] dying….Certainly it is prohibited to use means to lengthen life for a short time if it will be in pain.

The second example was a sh’eilah asked by a physician at Shaarei Tzedek Hospital to Rabbi Shlomo Zalman Auerbach, a great Israeli decisor of the late twentieth century.  A fifty year old patient who had lost one gangrenous leg due to problems with circulation was experiencing pain in his other leg.  Without a second amputation, the patient would die in the near future, but he might also die during the operation.  Ultimately, the risky surgery would not cure the patient’s underlying medical problems.  The patient did not wish to undergo the surgery, partially because of the postoperative pain he would experience, and largely because he did not want to live that way.  The physician wrote: 
I asked R. Auerbach what the opinion of the Torah is in such a case.  He ruled that one should certainly not operate against the wishes of the patient nor should one try to convince him to agree to the surgery since we are dealing with a dangerous surgery which will only increase his pain without any hope of curing him permanently.  

Brody concludes that “it may well be prohibited to provide care which prolongs the suffering of a dying patient, and permissible to withdraw that care if it has been provided, although some authorities would limit that permission to a very few cases.” 

Part II


Let us now turn to the three medical options available to Mr. Leib Goldstein.

The first option is to attempt a bypass operation.  Leib’s coronary artery disease is severe, and there is only a 60-70% chance that surgeons could successfully bypass all of the lesions.  Current medical practice is that a 3% mortality risk qualifies as a high-risk surgery.  The chance that Leib will die on the operating table is nearly ten times that figure, or 25-30%.  The surgery will cure neither Leib’s severe coronary artery disease nor his late-stage Alzheimer’s disease.  Even if the surgery is successful, it is likely that Leib will need to be permanently attached to a respirator, which would require perpetual sedation.  Were he to survive the operation, it is likely that Leib would experience another episode of heart failure in the future.  Mrs. Perel Goldstein has stated that she believes it would be in her husband’s best interest not to undergo the surgery.  


The fatality risk of the surgery is not to be taken lightly.  Let us recall the sh’eilah asked by the physician at Shaarei Tzedek Hospital: “[R. Auerbach] ruled that one should certainly not operate against the wishes of the patient nor should one try to convince him to agree to the surgery since we are dealing with a dangerous surgery which will only increase his pain without any hope of curing him permanently.”  In this case, the patient did not fall under the strict definition of a goses, since at that moment he was not literally on the verge of death.  Thus, there is halakhic precedent for Brody’s claim that the principles regarding treatment of a goses apply “to all dying patients experiencing pain and suffering, and not just to those in the throes of death.”  Let us recall that R. Auerbach wrote more generally that “probably…if the sick person is suffering a lot of physical pain, or even if he is in great psychological pain…we can withhold treatment that causes pain if he requests it.”  Here again we see the laws of a goses applied to a broad range of patients.  As we saw above, the Ramo defines a certain type of goses as a soul that cannot separate from its body (velo yuchal lehipared).  There is reason to argue that a patient with a fatal medical condition falls into the category of “velo yuchal lehipared” even, or especially, if she is not currently on the verge of death.  

Additionally, such a risky surgery does not fall under the category of actions that are permissible because “shomer petaim HaShem”.  The risks of fatality and other serious complications that would do the patient more harm than good are too great to be considered as “shomer petaim HaShem.”  Furthermore, to perform the surgery would violate the biblical injunction to be “exceedingly watchful with regard to your lives” (Deuteronomy 4:15).  We are also required to avoid medical procedures that cause unnecessary tza’ar to patients with terminal conditions, especially when these procedures will not cure the diseases from which they suffer.  

Given the high risk of the surgery, the fact that the surgery will cure neither of Mr. Goldstein’s underlying fatal conditions (coronary heart disease and late-stage Alzheimer’s), and the fact that undergoing surgery would put the patient through undue pain and suffering, it is prohibited (assur) to perform a bypass operation.


The second option is to leave the IABP and respirator in place.  This has never been done long term due to the risks of fatal blood-borne infections and ischemia.  This option would also mandate that Mr. Goldstein be perpetually sedated, since any movement on his part would dislocate the IABP (inserted through his groin and threaded through his body to the heart).  This option might enable Mr. Goldstein to live a bit longer, but under what circumstances?  Such an approach puts him through undue pain and suffering, to the extent that he would have to be sedated at all times.  It also makes him vulnerable to fatal infections.  In effect, this approach forces Mr. Goldstein to die a slower, more painful death.  According to all of the opinions described above, such an approach would be prohibited (assur).


The third option is to remove the balloon pump and medically manage Mr. Goldstein’s heart disease.  This approach would lead to a 50% chance of death within a month.  This third option is permissible (mutar).  It allows Mr. Goldstein to live out the remainder of his life as close to normally as he had been living with his late-stage Alzheimer’s disease prior to his heart attack.  It does not cause undue pain and suffering, and it does not (G-d forbid) actively kill the patient.  On the contrary, this option allows Mr. Goldstein to live out the rest of his life conscious and comfortable, and it enables him to die peacefully.  Removing the balloon pump is equivalent to mesir monea.  As we have seen in the sources cited above, continuing medical care that involves invasive and risky medical procedures is forbidden.  Likewise, it is forbidden to withdraw all medical care (i.e. to cease giving him his medications), for this would constitute oseh ma’aseh, since my understanding is that Mr. Goldstein could not live without them.

Therefore, in light of halakhic precedents in both traditional and contemporary sources, the third option is the best and, in this case, the only permissible option.  Mrs. Perel Goldstein’s instinct (that the third option is in her husband’s best interest) is in accordance with Halation.  The reasons for prohibiting the first two options should be explained clearly, gently, and compassionately to Mrs. Goldstein.  She should be reassured that consenting to the removal of the balloon pump is the acceptable, appropriate halakhic choice in this case.  Mrs. Goldstein should also be reassured that this approach will cause her husband the least amount of pain and suffering and the greatest chance of maximal wakefulness and consciousness.  It is important that she understand that the likelihood of her husband’s passing away within the coming month is high (over 50%).  Mrs. Goldstein should be encouraged to enjoy the time she has left with her husband.  May the Merciful One bring comfort to Mrs. Goldstein at this trying time, and may He bless her and her family with health, happiness, and peace.
Bivrachah,

Sarah Miriam Zeidel

YAEL KLAUSNER

We need at the outset to acknowledge the reality that Perele is an agunah.  Her situation is tragic, and deserving of searching halakhic and human consideration in its own right.  Nonethekess, it raises no clouding doubts in my mind as to the conclusion of this responsum. We are talking about a man’s life, and though the issue is complex and manifold, it would be wrong to have it hang in the balance of my compassion for Perel’s suffering. Life is a very precious thing, and a death for the wrong reasons is, in my humble opinion, a far greater tragedy than Igun. 


Recent responsa to cases similar to ours often cite sources related to the goses.  This term, however, remains ambiguous in the texts, as many of the sources claiming what one can or cannot do to a goses are seemingly contradictory in places (internally or otherwise). It seems to me that in order to address this, or any such case where the category is sure to come up, in a way that is in keeping with the rabbinic tradition, it is essential to have a consistent idea of what the legal category of gesisah truly entails: what exactly defines a goses, what categories of goses fall under the definition, if any, and finally how a goses (and all respective categories of gesisah) must or may be treated.


Rambam defines a goses as “one near the hour of his death,” (Peirush Mishnayot Arachin 81:43), and Ramo (YD s.339) seems to use the term interchangeably with “the dying one” (“met,” which can also mean “the deceased”; the word choice seems ironic in a passage that mandates sensitivity in treating the goses as a fully alive individual, as opposed to one already dead).  The implication shared by almost all uses of the term is that a goses is not only one for whom death is imminent, but rather one who has, in a sense, already begun dying (so a terminally diagnosed patient with no known cure is certainly not a goses in the early stages of his illness). But beyond that, an essential part of the definition of a goses, in my humble opinion, is that he is one for whom nothing can be done in the way of healing, one who cannot get better (“better” does not require here a return to full health, but rather only to an at least healthier or more comfortable life, and/or a higher degree of consciousness). 
In other words, to be a goses one’s condition must be continually deteriorating, or at least remaining stagnantly close to death. This is clear from the fact that a discussion about the halakhic legitimacy of euthanasia (either active or passive) even exists with regard to a goses:  no one would suggest that a person who contracted a disease that is fatal if not treated, but which has a known and available cure, could be legitimately euthanized!  The possibility of being treated, to be saved and continue to live, must be sufficient to prevent classification as a goses. Furthermore, one who came close to dying but recovered (even if not entirely to full health) and is no longer dying (at least, no more than the terminally ill patent discussed above) is not a goses.   However, while the possibility of recovery precludes the status of goses, it may be that the possibility of medical maintenance, of extended life in a dying condition, is possible for a goses.


The classical discussions generally assume that a goses is conscious and competent.  Thus a goses can issue a writ of divorce and perform the rites associated with levirate marriage (Shulkhan Arukh), and can make requests (Sefer Chasidim).  Modern responsa (Rabbi Eliezer Waldenberg, Rabbi Chaim David Halevi), by contrast, generally discuss goses in the context of persons attached to ventilators or respirators, basically an unconscious person with little sensation or independent life.  It seems to me that this disparity does not reflect a change in the definition of goses, but rather that advancing medical technology and the discovery and development of new cures have changed the practical implications of that definition.  Classification as a goses depends on whether one’s condition is curable by the medicine of one’s own time, not on the theoretical curability or lack thereof of the condition, and so the fact that we can today cure conditions that were incurable five hundred years ago does not imply that patients dying from those conditions in the time of the Mechaber (Rabbi Yosef Karo, author of the Shulkhan Arukh) were not gosesim.  Our increased capacity to cure has had the practical effect of making it unlikely for a conscious person to be goses.

The implication of properly defining goses in our case is that Leib is not a goses so long as the surgery is a viable option.  He should therefore be treated the same as any other living human being, and everything should be done to return him to his regular path of life.  However, this does not mean that the surgery is mandatory or even permitted.
Protecting human life is clearly a central value in Halakhah. The Torah commands: “Take very good care/be extremely watchful of yourselves,” (Deut. 4:5), as well as “observe My decrees…that man should carry out and live by/through them,” (i.e. human life can take precedence over halachah sometimes, Lev. 18:5), and the Talmud forbids putting oneself in a place of danger (Tractate Shabbat 32a).  The Torah also prohibits self-wounding.  Therefore, it is possible that the intrinsic danger of this surgery may make it halakhically problematic even though it is the only hope of extended life.   . 

Rabbi Avraham Bornstein (Avnei Nezer YD 321), writing in late 19th century Poland, addresses surgical risk directly.  He permits a procedure apparently involving placing a cast or brace on a newborn even though this may result in a delayed circumcision, but adds that he would not allow which a newborn may undergo an operation on his leg which may cause his circumcision to be delayed, he permits the procedure but adds that, were this an actual operation (it seems to be more of a cast or a brace that the child would wear) then he would not agree to it because all operations are considered to be dangerous, and even if the doctors promise, experience shows that you cannot rely on them for such cases. 

Chelkat Yaakov, however, writing in Western Europe a half-century later, where and when medical technology was more advanced and available, offers a very different perspective in his responsum on rhinoplasty.  He addresses the prohibitions against harming oneself and of placing oneself in danger by explaining that the Torah gave “permission to the healer (doctor) to heal,” that healing is actually a mitzvah in the category of Pikuach Nefesh, and that refusing to provide healing is akin to murder (Shulchan Aruch YD s.336).  An act that fulfills this mitzvah is therefore not considered self-harm or self-endangerment.  He adds, citing Ramban, that since the Torah agreed that healing should be done by natural means (as opposed to expecting to merit a miracle), it is a mitzvah for the doctor to do what he thinks best (and obviously the patient is permitted to undergo that risk as well, for otherwise the doctor would be violating the prohibition against “placing a stumbling block before the blind”).

Chelkat Yaakov then goes beyond justifying the risk of surgery to declaring it legally negligible.  He argues that as most people do not regard cosmetic surgery as overly dangerous, the halakhic principle that “G-d preserves the simple” allows the assumption of surgical risk even for purposes other, and perhaps less significant, than lifesaving.  Thus women are allowed to become pregnant, despite the risks of childbirth, and people are allowed to travel in vehicles despite the risk of serious accident.  Chelkat Yaakov also argues that his contemporary doctors were in fact reliable assessors of surgical risk.
.Minchat Shlomo (citation?) explains “G-d preserves the simple” to mean that Halakhah defines potential danger in accordance with what is considered dangerous by most of humanity, and therefore a risk that ordinary people take every day is not legally considered dangerous, though in fact it may contain some danger. The question in our case then is whether this surgery would be considered dangerous by society.

Chelkat Yaakov seems to ground the legitimacy of assuming risk either on a claim that medical practice grants unique risktaking license or on legally disregarding certain risks.  Rabbi J. David Bleich (Tradition 37:3), however, discusses cases in which a nonprofessional may assume halakhically significant risks on the basis of a cost-benefit analysis.  Rabbi Bleich focuses on choices between higher probabilities of chayei sha’ah (short-term life) and higher probabilities of extended life, and contends that one may risk a short amount of guaranteed life (“life-certain quanta”) for a greater length of possible life.

In our case, the IAPB provides no guaranteed amount of life.  It is rarely used for more than a week, and the risk of infection mounts every moment it stays in, although the doctors can provide no concrete statistics regarding that risk.  By contrast, the surgery has a 75-95% survival rate, and would if successful (minimally it has a 45-55% success rate) leave Leib with a normal life expectancy (given his Alzheimer’s this could be up to or even over ten years).   A failed but nonfatal surgery would simply return him to his current state, which cannot really be considered a risk.   Authorizing the surgery would therefore be risking his indefinite possible life for a good chance at a full lifespan (that also happens to also be of better quality, as it would not require him to be restrained or sedated). 
Additionally, Rav Moshe Feinstein ruled (Igrot Moshe YD 2:58) that when death is imminent, a dangerous procedure may be undergone even if there is only a very small chance that it will be successful, and R. Unterman, former chief Rabbi of Israel, said similarly that even if in most cases a procedure is not successful, it may be undergone so long as there is hope for a cure (cited by R. Bleich). This position applies all the more so to our case, where the success/survival rate is over fifty percent. 
Accordingly, the fact that Leib suffers from Alzheimer’s and therefore has the potential only for a shortened life of less than the highest quality does not seem, in my humble opinion, to be a reason not to proceed with the surgery.  Were he, or any other mentally impaired individual, to suffer from any other curable disease, or face any avoidable physical risk, would not all be done to save him?  I certainly hope so.  If the surgery is successful, he would be returned to the same length and quality of life as he had before the heart attack, at which point no one could rightfully suggest the termination of his life.


It is therefore clear in our case that the surgery is permitted by Halakhah despite its intrinsic risk.  
Furthermore, Rabbi Moshe Dov Welner (cited by R. Bleich) understands Sefer Chassidim (citation) as condemning certain women for treating people with risky medicinal weeds because the efficacy and safety of the herbs had not yet been proven.  Rabbi Bleich concludes from this that experimental surgery does not justify exposing oneself to the unknown risk. As leaving the IABP in for more than a week is a rare procedure with unknown risks, it is a decision that should not be made while others options remain.  I therefore strongly encourage Perel to authorize the surgery, and with Hashem’s help it will be successful in restoring him to his previous condition.

There remains the not insignificant chance that the surgery will fail, C”V, returning Leib to the state that he is now in, presumably back on the IABP.  Perel would then have to choose either to leave the pump in indefinitely, or else to remove it.  As at that point Leib would have  exhausted all potential paths of improvement, and have no chance of improving his current point of health, he would fall under the category of goses as elucidated above.  He would be in the process of dying, although kept alive by the artificial pump, and therefore have no independent life. Let us return then to our discussion of goses.


What role can/ought a Jew play in the dying process of the goses?  Ramo, following Shiltei Giborim, says that one cannot do something to hasten the death of a goses, for example moving him or removing a pillow (and blanket) out from under him.  Shiltei Giborim in turn is based on Sefer Chassidim, which additionally says that one shouldn‘t listen to the request of a goses to be moved to a different room so as to be able to die.  But Ramo, Shiltei Giborim and Sefer Chassidim also prohibit doing anything that causes a goses to not die quickly, for example putting salt on his tongue, or having a repetitive sound nearby, such as a woodchopper (these are all rather cases which seem based on superstition rather than science, but we must assume, for the sake of gaining a legal precedent from these cases, that they were believed to actually work). According to Ramo, removing the salt or the sound is not considered an action (ma‘aseh), but rather one is removing the impediment (mesir hamoneia).

Plainly, Ramo would not countenance removal of an impediment to the death of a fully healthy person, for example removing a shield from in front of a tied up man while an arrow aims for his heart.  The simplest explanation of Ramo’s assertion is that the goses in such cases, no longer has independent life, but rather is entirely dependent on something outside of himself, something that is the only thing keeping him alive, so that the removal of it would inevitably result in his death. This concept of mesir moneia allows one to make choices which ultimately results in the death of the goses, while not being considered an actor in the death, or even the causer of the result. 
The concept of meisir moneia appears in numerous other halakhic contexts. For instance, Chatam Sofer (Responsa 2:252) discusses a case of opening a tap into a mikvah, which is not allowed to have drawn water. When one removes the tap (the blockage to the water), he’s not considered to have drawn the water (thus invalidating the mikvah), but rather is regarded as having only removed the impediment, and the waters naturally flow and continue on their own. Another example is Maharsham’s (Responsa 4:329) discussion of whether, since matzah must be made for the sake of the mitzvah in order for one to fulfill one’s matzah-eating obligation on the seder nights, machine-made matzah can be used to fulfill that obligation,  Maharsham argues that the only human action involved is turning the machine on the morning, which he understands as mesir hamoneia and therefore not as an action (though in the end he concludes that after the fact it’s okay, though it should be avoided).  Finally, Chelkat Yaakov (AC 71,7 3) allows setting a mechanical clock to work on Shabbes because the spring that is eventually caused to uncoil as a result of being set is only an impediment (moneia) to the gears and workings that actually operate the clock. 
By analogy, removing the impediment to a goses’ peaceful death should not considered to be an “action,” and certainly not an act of murder, so long as it truly is a moneia, the one thing which is preventing/prolonging his death, the one thing on which the goses’ life is dependent.  However, it is important to note that this is true only for a goses. 
What does it mean for one’s life to be dependent on something? It seems to me that this would be one whose existence relies on something outside of himself (aside from air and food, required by all beings).  Remember, though, that not all those living lives of such dependence are goses, as that status requires their condition to be irreversible.  For example, those who require regular insulin supplements or medication, dialysis, or a pacemaker are certainly not goses, and causing their deaths by whatever route is forbidden.

We have thus far succeeded in explaining Ramo’s permission to remove the salt and the woodchopper.  The next question is why he and his precedents forbid removal of the goses’ pillow, why they do not see that case as well as merely involving the removal of an impediment.

 
Many suggest (cite) that removing the pillow is forbidden for a side technical reason, because of the prohibition against moving the goses lest that cause his death. R. Moshe Feinstein writes (CM II:63), that one who touches (and, presumably also one who moves) a goses is basically committing murder, following Masekhet Smachot (1:4), as well as Rambam (Avel, 5), and Shulkhan Aruch (Y.D s.339, 5), though he says doctors tend to disregard this. 
This rationale, however, seems a weak explanation of the permission to remove the salt.  Turei Zahav therefore concludes that removing the salt is forbidden as well. This seems to me unlikely simply because the salt is so often cited (cite) as a case of something permitted.  Nekudat Hakessef argues that the movement of the patient so as to remove the salt is too small to be halakhically significant.  Levush (339:1) offers an alternative reading of Ramo in which the pillow does nothing to extend life, but nonetheless removing it hastens death for reasons unrelated to any movement of the goses.  Removing it would therefore not be considered mesir moneia, but rather causing death.  This reading fits well with Ramo’s vague formulation that “you cannot cause to hasten one’s death…you cannot remove the pillow…because of the feathers that are said to cause this” (that is, according to Levush, the feathers are said to cause his death to be hastened in their removal.)  Taz, Nekudat Hakessef and Levush all agree that one may not do anything that would be seen halakhically as actively killing the goses. 


From this it seems to follow that there is no means of arranging for the death of a goses who is maintaining independent life (though this condition is rare today).  Neither the pillow nor the salt case would apply in such a case, as there is no moneia to be mesir; the goses is keeping himself alive (it is possible that if he is in an exorbitant amount of unredeemed pain something may be done, but this is not our case, as Leib is/would be sedated and on painkillers. But this requires further study). For a goses without independent life, however, one can be mesir moneia to bring about his death, as per Ramo. 
And, if we accept Levush’s reading, and if we recall that Sefer Chassidim obligates us to save a goses from a burning building even if that involves moving him, it seems to follow that there are cases where one is permitted to touch a goses, under specific circumstances. What circumstances? It seems one is permitted to touch any goses in order to save him from some newly arisen complication, such as a fire, and, as the Tzitz Eliezer (tshuvah 13:89) explains, in order to remove something that delays the departure of the soul (i.e. mesir moneia).  

Tzitz Eliezer further says that if a life-sustaining machine, such as a respirator, has been removed from a goses for whatever reason, and it becomes clear that the goses has no lasting independent life, one need not reconnect the machine.  In our case, the doctors turn off the pump several times daily when examining Leib.  So in our case, if the surgery fails and Leib is returned, unhealable and dependant, to the IABP, the pump would certainly be the moneiah, the impediment to his peaceful and natural death, regardless of how long the doctors may be able to continue replacing it. In such a situation, removal of the pump would be permitted, and I would strongly encourage it, for one should not prolong the death of a goses, but should let his soul depart this world when its time has come.

BEN MERNICK

Concerning the case of Leib Goldstein, a middle aged person with severe degenerative dementia, who has been sedated and put on life sustaining machines, and who must undergo life-threatening surgery if he is to survive for an extended period of time - It is prohibited to leave him on the machines indefinitely, and it is prohibited to take him off of the machines without completing the procedure in preparation for which he was intubated. It is permitted for him to undergo high risk surgery. If he lives through a failed operation he must be taken off the machines and managed medically, and Heaven will have mercy.
~ Responsum ~

It is with vast respect for the questioner and reverence for the Almighty that I share with you my understanding of the matter at hand.  We are confronted by a complicated medical decision, the difficulty of which is exacerbated by two situational idiosyncrasies:  The patient's preexisting degenerative dementia, and his inability to divorce his wife.  Although these two points are noteworthy elements of the case, it is crucial, as the questioner herself noted, that we be able to disentangle our immediate emotional responses towards people in these situations from value judgments concerning their statuses.

 

In this vein I will begin by laying out what I see to be the legal issues of the case. This analysis will allow us to address the Halakhic viability of the three options among which Mrs. Goldstein must choose: 
(A) risking the bypass surgery, 
(B) leaving Mr. Goldstein on the IABP and ventilator indefinitely, or finally 
(C), removing the balloon pump and managing Mr. Goldstein medically. 
For each area of legal inquiry I will present a formal argument.  I will then proceed to explain what each of these Halakhic arguments mean, and thereby why they matter, in language which deals overtly with the underlying values. 

I: Gesisah (legal analysis)
A goses is at least partially defined as “a person in the process of dying whose terminal condition cannot be cured”.  Mr. Goldstein is therefore not a goses by any halakhic definition, as the bypass operation might cure him. This means that restrictions which may apply to a goses, such as touching
, moving
, closing the eyes
, etc., cannot apply to his case.  This also means that leniencies associated with the goses category, such as those related to “removal of a prevention”
, cannot apply to Mr. Goldstein’s case.
I: Gesisah (values at play)

The category of goses is useful in that it enables Halakhah to legislate the very end of life (or: the end of the end of life) in a way that is considerate of life’s dignity (how dying people perceive the world relating to their death) and sanctity (people’s relationship with death; psychological boundaries which tell them not to kill). Different halakhic decisors in different contexts will balance these values differently, and therefore make different judgment calls concerning how act with a goses (i.e. types of physical contact, types of euthanasia, how these relate to the dying person’s wishes, etc.).

However, our patient exhibits none of the standard symptoms of gesisah.  Accordingly, the only way in which someone who understood Halakhah correctly could call our patient a goses is if all people with symptoms resembling his dementia (before the heart attack) were also classified as goses.  This application—which was adopted by the Nazis—would be evil, as will be explained in the portion on the values at play in the halakhic classification of dementia.

II: RISK (legal analysis)

Rabbinic tradition understands the Biblical phrase “v’nishmartem m’od l’nafshoteikhem” as imposing a duty to protect one’s own life.  Halakhah takes this principle as central, to the point that it is said to take precedence over almost any other legal consideration. But Halakhah still allows and sometimes mandates taking risks.  For example, Halakhah assumes in a variety of places that people will travel, and mandates at the least that men seek to impregnate their wives, even though the Talmud acknowledges that both activities are dangerous.  Talmud Yebamot 72a allows circumcisions on cloudy or stormy days, in spite of Rav Pappa’s sensible concern for the dangers of lowered visibility and windy conditions, on the ground that “nowadays, when many people have trampled on this, ‘G-d is the guardian of the simple’”.  The Talmud affirms the empirical observation which drives Rav Pappa's enactment, but posits that the danger is negligible (literally) because ignoring it is socially accepted behavior.
  
 
A contemporary dispute about halakhah’s attitude toward smoking tobacco serves well to illustrate and develop the boundaries of legitimate risk for halakhic purposes.  In Igrot Mosheh CM 2:76, Rabbi Moshe Feinstein wrote that even if we include those people who do not come to hospitals for treatment, the total population made ill by smoking is still a minority relative to those who stay at home and do not become ill all, and with regard to such concerns we say “Hashem is the guardian of the simple”.  In Rav Moshe’s conception, law cannot classify actions that people perform casually in their own homes while continuing to live productively as extraordinarily daring.  By contrast, Rabbi Waldenberg wrote in Tzitz Eliezer 15:39: “It is clear that one cannot rely with regard to smoking on the statement by our Sages of Blessed Memory in various places about popular practice in circumstances where there is room to be concerned for danger, where they ruled and said “But nowadays that many have trampled over this ‘Hashem is the guardian of the simple’ -  as they did not say this except about circumstances whose true nature had not been revealed, where reality had not shown the opposite, but rather where they saw many, including those of good character, who ‘transgressed’ but were not injured . . . But not in circumstances such as those before us, where largely in the past few decades in light of various scientific and medical studies the astonishing and dangerous bodily damages that are cause by smoking have been revealed.”  Rav Waldenberg argues that popular practice is insufficient to allow a dangerous activity when the risk is too obvious.
What emerges from the dispute between Rav Pappa and the Talmudic editor, and similarly from the dispute between Igrot Mosheh and Tzitz Eliezer, is that since Halakhah sees legitimate risk as a socially dependent construct, neither its legal nor its emotional boundaries can be easily standardized across or within societies.  This thesis is stated in unambiguous terms by Chelkat Yaakov
 in his responsum as to whether women may undergo rhinoplasty for the sake of improving their chance of finding a marriage partner.  “Interrogate yourself – would it ever come to mind to forbid under Torah law travelling by automobile or by airplane?  This is true even though our eyes see and we are aware of many accidents and bad occurrences that have occurred numerous times with regard to such travelers, and these would be forbidden on the ground that ‘a person must not stand in a place of danger’, but because ‘many have trampled on them’ it is permitted.  As is understood, there are people who are fearful for their lives, and they advise others not to travel because of the danger, and all this depends on the nature of a person, whether they are easily frightened, but since they already trample it, they trample it.’”  

I see this result as emblematic of the most prominent Halakhic discussions of the legitimacy of casual or recreational risk, and the context of this responsum makes clear that these categories apply directly to medical risk as well.  However, medical risk introduces other factors as well.  First, Rabbinic tradition sees the verse “v’rapo y’rapei” as specifically legitimating the seeking and providing of medical care, possibly as an extension of “v’nishmartem m’od l’nafshoteikhem.”  Medical risk may therefore be easier to justify halakhically than other types of risk.  Second, medical risk often requires us not to evaluate whether something is worth a risk to life, but rather what risks to life may be taken so as to mitigate other risks to life, or risks to what kind of life may be taken to mitigate risks to other kinds of life.  The Sages read “and he shall live by them” as creating an obligation to violate most laws in order to protect one’s life, and applied this to both short-term (chayyei sha’ah) and extended life (chayyei tuva)
.    Permitting hazardous procedures for the purpose of extending life requires prioritization of extended life over short-term life.    

Avodah Zarah 27b contains the primary Talmudic precedent for discussion of the legitimacy of such procedures.  It records that a man is permitted to resort to pagan doctors, reliance on whom is normally prohibited because any likelihood of gain from the efficacy of their medical technique and knowledge is offset by the chance that they will deliberately harm rather than heal, if his death is otherwise imminent.  In this case, a rise in the default level of risk to extended life (the risk that inheres in the situation aside from the specific act being halakhically evaluated) is the impetus for acceptance of a higher degree of voluntary risk of short-term life.



Halakhic decisors in the era of reliable surgery generally permit some types of hazardous procedures and forbid others.  Some overtly use the language of personal autonomy in drawing their boundaries, while others present algorithms for balancing risk ratios. This latter set of formulations is unfalsifiable, and I contend that they actually represent the decisors’ conceptualizations for the choices they would make in the case before them.

The underlying rule is that the effort to fulfill “v’nishmartem m’od lenafshoteikhem” as it relates to extended life allows one to assume a greater risk to short-term life than would be permitted for other purposes.  Assuming such risks is a permission rather than an obligation; however, refusing to assume them is justifiable only when based on an appreciation of short-term life, not as a means of suicide. To decipher whether by avoiding the surgery in our case we are merely preferring short-term life, rather than devaluing extended life, we must examine the legal status of life with dementia.
II: RISK (values at play)

Halakhah allows us to take risks that don’t conflict with other core values, until the risk taking becomes suicidal (thereby impeding on a core value). In a functional culture (one that isn’t dying off), normativity itself will be the best predictor of what risks are legitmate.  It is true that the mores of some communities may accept behaviors such as smoking cigarettes, or circumcision without ideal lighting, which are empirically dangerous, but if the sociocultural costs are too high, these behaviors will become taboo. Halakhah values our ability to live an autonomous life and decide for ourselves what risks are worthwhile, so long as our choices pass the anthropological litmus test of normativity.

The application of this principle to medical ethics is complicated by two factors.  First, risky medical procedures are often uncommon, and therefore societal attitudes may not address them sufficiently or successfully. Second, choices on either side of many of these decisions may be veiled attempts at murder or suicide. 
In Mr. Goldstein’s case, the surgery’s risk is within reason.  While a competent patient might nonetheless be permitted to decline the surgery, the need to prevent social disrespect for the lives of people with degenerative diseases (and thereby prevent veiled attempts at ending them) mandates the surgery.
III: DEMENTIA (legal analysis)
One might argue that continued life with dementia does not constitute chayyei tuva, or meaningfully extended life. I consider this position indefensible


We see a foundation valuation for the lives of people with these types of cognitive impairments in many rabbinic sources. A noted example is Rabbi Shlomo Zalman Auerbach’s ruling (Minchat Shlomo 1:34) that children with retardation should still be given Torah educations, to the extent of their abilities:

“It seems that anyone who understands, and has the mind of a small child, and knows that The Holy One Who is Blessed gave us Torah and that we fulfill His commandments, is properly considered to be “one possessed of a mind”, and when he reaches the age of thirteen he is considered an adult . . . (nonetheless) it is not plausible to say that when he reaches adulthood he is considered only an accidental sinner, and if he is healed he becomes obligated to bring a sin-offering.  Therefore it seems that he is legally an adult only with regard to the fulfillment of commandments that he understands in the manner of small children.”

 This respect for people’s involvement in the Judaic project in spite of cognitive deficits applies to degenerative neurological conditions as well. Berkahot 8b cites Rabbi Yehoshua ben Levi: 
“Be careful to treat properly an elder who has forgotten his learning despite himself, for ‘the Tablets and the broken Tablets were placed in the Ark’.”  

Respectful conduct towards people whose cognitive functioning deteriorates with age should be centralized, and that the aesthetic of respect deserved should be based on her or his role before the onset of the cognitive impairments.

In Igrot Moshe CM 2:74, Rav Moshe Feinstein obligates a person living with chronic pain to undergo a risky operation for the sake of extending his painful life.  His rationale directly addresses the question of how to value the life of a mentally incompetent adult:

“There is perhaps room to be concerned that the wicked would take a permission as a source that they can add other distinctions related to quality of life, saying that one need not heal an individual who – Heaven preserve us from such a fate – is mentally incompetent . . . but certainly it is obvious and clear and known to any ben Torah and G-d-fearer that one is obligated to heal so as to save, to the limit of possibility, any person, with no distinction on the basis of wisdom or mental competence.”  I am convinced that his reasoning as highly relevant to our case. 

A possible counter to this claim is that a person with dementia is different than a mental incompetent because dementia is degenerative, and that “v’nishmartem m’od lenafshoteikhem”  is therefore not obligatory for someone with this type of condition.  I think this is clearly wrong because it contradicts the aforementioned statement of Rabbi Yehoshua ben Levi.  In any case, it would clearly be inappropriate to use that distinction because of the general halakhic rule of “lo ploog”, or of resisting unnecessary distinctions in law.  It would be particularly irresponsible to allow a mental incompetent’s life to be devalued in any way legally, as this might dilute the effect of the halakhic safeguards for their dignity and subject them as a class to genuine danger to life.

III: DEMENTIA (values at play)

As indicated above, the argument against the surgery is that life with late-stage dementia is really not life. This is understandable. It is extremely difficult, and even frightening, for anyone whose experience of the world is framed primarily in thought to imagine things otherwise.
I still think that it is irresponsible to locate the onus of dealing with dementia in the patient him or herself.  Rather, I think that society has a responsibility to limit the participation restriction associated with this condition and make every effort to invest full legal personhood in those with dementia.  The reason I am so careful about this is the western world’s frightening track record of dealing with cognitive disabilities in the twentieth century. Social Darwinism was pervasive in America, and indoctrination into a cult of science allowed Americans and their government to put together a eugenics project. Sterilization, killing, and enslaving
 people with mental disabilities was the norm. This system had direct ideological ties to Nazism’s conception of Jews.  I realize that my attitude is somewhat dogmatic, but I believe that the costs of being relaxed about this are real.

IV.  Iggun (legal analysis)
Finally, we must address Mrs. Goldstein’s status as agunah, as a woman imprisoned by Halakhah in a marriage. My contention is that since, as established above, saving the life of a person living with dementia is universally considered to be fulfilling the mandate of “and you shall live by them”, there is no reason to think that freeing an agunah could or should trump the mandate to protect the life this human being.

(I assume for the purposes of this question that there are no means of invalidating the marriage, or of arranging a divorce, but all such possibilities should be investigated.)

IV:  Iggun (values at play)

The question here is: Do the social costs associated with making one person celibate outweigh those associated with allowing another person to die? In my estimation the answer is clearly no. This reflects my consistent discomfort with seeing progressive dementia as a reason for allowing patients to die.
IV.  Legal Decisions

· Mrs. Goldstein may have her husband undergo pulmonary bypass surgery  (A)
· Mrs. Goldstein is prohibited from allowing her husband to remain on the ventilator and IABP (B) or to treat him medically without attempting an operation, because there is no plausible claim that she is doing so to savor his chayyei sha’ah.
· If the surgery fails he should not be put on the pump. If the doctors do put him on the pump, than then Mrs. Goldstein is forbidden to remove him, as doing so would be within the category of murder.
With best wishes for your health, 

Ben Mernick

RACHEL KATLER

The Operation

We must first determine whether the operation is mandatory, forbidden, or permitted at the discretion of the involved individuals.  The closest halakhic precedents deal not with choices between dangers, as in our case, but rather with choices between relative safety and danger.  The general opinion in such cases is that one may enter into danger even for discretionary purposes when the dangers are well known and disregarded by most people (Chelkat Yaakov CM 31).  Similarly, Minchat Shlomoh 1:7 explains the permission to confront an armed intruder in one’s house, even though this involves entering into danger with no mandatory religious purpose, on the ground that it is the way of the world., and analogous to the permission to engage in optional wars.  See also Igrot Mosheh YD 2:49.  It seems as a result that one cannot forbid the surgery simply because it imposes an immediate risk of death.

Igrot Mosheh CM 2:74 argues that doctors should not provide medical treatment which only prolongs a life of great physical pain without hope of cure, and tentatively extends the argument to the case of someone who could be cured of a second illness without improving their underlying condition or diminishing their suffering.  Rav Mosheh derives this from the standard halakhic permission to remove obstacles to the death of a goses, arguing that the ground of that permission must be the prevention of pain, “because certainly, if it weren’t for the pain that the goses was experiencing in the delay of the releasing of his soul, [what excuse would we have for removing these obstacles]?”  This initially seems a basis for not requiring the surgery.    

But Rav Mosheh goes on to say that patients who have lost all mental awareness or are vegetative must be healed and have their lives extended as much as possible if they are not experiencing pain.

In our case, we have no concrete evidence that Leib is in physical pain.  We do, however, know for certain that he is often “agitated and incapable of understanding instructions”.  This suggests some level of mental agony, whether at being trapped in a nonfunctional mind or because of his incapacity to comprehend the world around him.

Rabbinic tradition recognizes the existence and significance of purely psychic pain.  Many Talmudic narratives demonstrate this, such as the one in which the rabbis pray for the death of Rabbi Yochanan after he went insane.  This is not to say, G-d forbid, that we should “alleviate” the suffering of such individuals, or even that praying for the deaths of such individuals is justified.  G-d forbid that we should say that one who is in a vegetative state, or one who is severely mentally incapacitated, should be removed from life simply because we deem their life to be meaningless.  That is far from a Jewish position, and the dangers of such a position are immeasurable.

Yet despite this, I think that in a situation where a man has lived for his entire life at a certain level of mental understanding and then finds that stripped away from him to the degree that he can no longer comprehend his surroundings, we cannot discount the pain that he is in and must count this mental torment as tantamount to that of physical pain.

Rav Moshe expressed ambivalence about giving a patient medicine to cure one disease while he suffers incurably from a second fatal condition.  To give someone medicine so that they should stay alive but in pain a little longer is surely a less significant intervention that performing a heart bypass operation with the full knowledge that it can at best prolong the patient’s psychic suffering.  If Rav Mosheh was tentative in the first case, it is possible that he would agree wholeheartedly that the surgery should not be performed.  The language of his argument in the case where there is only one disease is “to lengthen his life slightly as it is with the suffering, they cannot give a cure such as this.”  If not even a relatively mild cure can be given in such a case, all the more so an operation with the explicit mission of prolonging suffering.

REMOVING THE BALLOON PUMP


If the operation does not take place, or if it does take place but fails to improve Leib’s heart condition, we must address the question of whether it is permitted to remove the balloon pump.  This question depends in turn on two questions: whether Leib is in the halakhic category of goses, and whether removal of the balloon pump is considered “removing a prevention” rather than an active cause.


Halakhah forbids three types of actions with regard to a goses:

1) Actions that treat him as though he is already dead (tying his jaw shut, and otherwise doing things that you would only do to a dead body)

2) Actions that convince him that he will die (putting a coffin in his room, calling in professional mourners, etc.)

3) Actions that hasten his death (closing his eyes, removing a pillow from under him, moving him from room to room)

On the other hand, Halakhah permits a set of actions with regard to a goses when death is being prevented by an outside cause (see Chokhmat Adam 151).  For instance, one may remove salt from his tongue, or tell a woodchopper to stop making a racket if the goses says that the this noise is preventing his death (see Shulkhan Arukh YD 339:1).  

The set of forbidden actions above indicates that a goses can be defined as someone whose death is imminent.  None of those actions would hasten death in the case of a normal person.  This matches the standard metaphor of a “flickering candle that goes out when a person touches it.”


It seems to me that the act of putting someone on a balloon pump or respirator is not the equivalent of putting salt on the tongue of a goses to prevent him from dying.  Rather, these are medical interventions designed to prevent him from becoming a goses.  While the patient is on these machines, s/he is not intensely sensitive to every minor environmental detail, and therefore does not correspond to the halakhic description of a goses.  

Accordingly, removal of the balloon pump cannot be justified as simply allowing a goses to die.  However, defining Leib as a non-goses may permit removal of the pump along a different line of argument.  

The halakhic category of “removing an obstacle” is discussed in a wide variety of cases with a complex variety of outcomes.  For example, Chatam Sofer 2:YD:21 says that water released into a mikvah by the opening of a faucet does not count as having been put there by human hands, and Maharsham 1:44 does not see grounds for forbidding use of a phonograph on Shabbat that plays whenever an obstacle is removed.  Maharsham 4:129 also did not see matzah made on a machine started by having an obstacle removed as having been made by human action.  On the other hand, releasing a get from one’s hand so that it drops into one’s wife’s hand is considered an action.  Daat Kohen YD 127 argues that when one digs a well, the water that gathers in the bottom is only the product of “removing an obstacle”, but Chelkat Yaakov OC 71 says that case is different in that one is removing an obstacle to a natural process.  

Chelkat Yaakov OC 74 offers another fine distinction that may be relevant to our case.  He notes that one is legally liable for removing a dam and thereby causing a flood, even though one is plainly removing an obstacle, but not criminally liable for removing a shield from in front of a person at whom an arrow is aimed.  He suggests that in the former case the water is already pushing at the barrier, whereas the arrow is not yet in the picture.  The dam is already an obstacle, whereas the shield is only a potential obstacle.  Removing a potential obstacle is less of an action than removing an obstacle.

It seems to me fair to say that in the case of a goses, death is already pushing at the door, and thus removing an obstacle is likely to be considered an action.  On the other hand, in Leib’s case, death is not imminent, and thus removing the balloon pump is more akin to removing the shield, and less likely to be considered an action.

The technical exemption in the shield case must of course be limited, and I would not suggest that one would generally be permitted to remove a respirator even if that would kill a patient.  However, as keeping Leib on the balloon pump, wholly sedated, is a wholly unprecedented medical maneuver, it may be that this technical argument suffices to permit not attempting it.  The only effect of leaving it in is to increase Leib’s chance of dying painfully, and this can be considered “a cure that has no purpose other than to prolong suffering”, which Rav Mosheh objected to giving.
MICHAEL STAR

July 30, 2007



Perel Goldstien-

As I am very much a beginner in the field of writing Tshuvot, not to mention that I have a very low level of Halakhic knowledge and Torah learning in general, and on top of all of this, am in the process of moving to Eretz Yisroel for the next four years and have had only a small amount of time to consider your case--- because of all of this, I hope that you will forgive any inconsistencies and also seek other opinions in your case in order to properly make your decision.

Your case, as I understand it, is that your husband, who you have courageously stood by for years as his physical and mental health have deteriorated, has suffered a heart attack and subsequent heart failure, and has had an intra-aortic balloon pump inserted n order to augment his cardiac output, as well as being put on a mechanical ventilator in order to reduce the workload of his ailing heart, though he is capable of breathing on his own.  The doctors, having analyzed the problem, decided to insert the EABP upon discovering that stenting would not be possible, and the only long-term fix possible is a bypass surgery.  This operation would be of significant (25-30%) risk of death to your husband, with only a 65-70% chance of anything resembling a successful bypass.

Other options presented are the heretofore-untested treatment of leaving the IABP in place, and periodically changing it when required.  This treatment has, as mentioned, not been done before due to the fact that IABP's are generally used to keep patients hearts healthy enough to undergo surgery and not as a long-term solution to a failing heart.  The last solution is to remove the IABP and respirator and treat him with various medications.  This would probably not sustain him for longer than one month, though it is assumed that, having been taken off the IABP and other major invasive machines, that your husband would be conscious and aware of his surroundings, as well as retain as much dignity at the end of his life as possible.

All of this, as well as the fact that your husband has been suffering from late-stage Alzheimer's, a disease that creates terrible pain and mental anguish for both the patient, and those closest to him. 

To properly address the multitude of issues that are brought up by your husband's situation, we must start from the assumption that we are allowed to engage in treatments of patients despite their inherent risks, as stated by Ramban in Torah ha-Adam: "With regard to cures, there is naught but danger; what heals one kills another."

While many Rabbis grapple with the predicament of performing dangerous surgeries, which we will define as any surgery having a non-negligible risk of death during surgery, such as the bypass surgery in your husband's case---most halakhic authorities reason that risking the certainty of death in some undefined short period of time ("Chayei Sha'ah") for the possibility of "lengthened life" (somewhat ambiguous) is halachically permissible.  As R. Yaakov Reisher puts it in Sh'vot Yaakov:
…at first glance, it appeared as though refraining from acting is preferable, for we do concern ourselves over fleeting life, and even one who is already moribund (goses)…. when I descended into the analysis, it appeared acceptable… If it is possible that by means of the treatment that he [the doctor] provides him, he will be completely cured of his sickness, then we certainly do not concern ourselves over fleeting life…In this matter since he would certainly die, we cast aside the certainty and grasp at a possibility, that he may be healed.  But in any event, the doctor should not view this as an easy matter."
We can assume that a successful bypass will "completely" cure your husband of his heart problems, and assume that, although the treatment would not have any effect on his Alzheimer's, that we are currently only focusing on the issues of the heart, and not the currently incurable disease of the brain.  It is therefore clear that proceeding with the bypass surgery is halachically permissible. 

It is very important to take note of the language that these procedures are halachically permissible, but never necessary.  As R. Bleich notes in his essay on risky medical procedures, "It must be emphasized that procedures which invoke any significant risk factors are always discretionary rather than mandatory."

However, there are certain details that are added by various halakhic sources that complicate this matter.  For example, the Tzitz Eliezer notes, "I noticed in the volume Sefer Hachayim of R. Sh. Kluger that within his responses he provides a further novel reason to permit this [a dangerous operation], provided the sick person himself consents to accept the responsibility to endanger himself."  This is noted in revealing the technicality of allowing a person to make these decisions for oneself, since the prohibition against suicide is actually a positive commandment, which can be over-ruled by Pikuach Nefesh.  It is not completely clear from this source whether these same risks may be taken when the patient himself is unable to make these decisions.  However, since R. Reisher's tshuvah was written in regard to a patient very near death, and is even described as a goses, which is certainly the type of patient who cannot make decisions for himself, we will assume that the risky treatment can be implemented by those other than the patient, though take note that there may be halakhic importance to the fact that the patient is not making this decision.

It should be noted, as well, that Sefer Hasidim prohibited the practice of administering dangerous herbs to patients.  R. Moshe Dov Weiner, in Ha Torah veha Medinah argues that this prohibition was due to the fact that we are not allowed to undergo possible treatments that are possibly harmful and have not been tested.  As R. Bliech notes on R. Weiner, "The same statistical risk, argues R. Weiner, could not be sanctioned in administering an experimental drug whose curative powers are unknown or have heretofore not been demonstrated."  This argument completely rules out the possibility of leaving the IABP in place, since it not only is a treatment that has not been tested as a long-term treatment for heart problems, but it is known that it will very likely cause even more lethal problems with your husband's health, such as internal bleeding and infection, and, furthermore, mostly likely lead to the least-dignified death imaginable, where the body is in a mostly vegetative state, unconscious and hooked up to many tubes. 

While one may worry that this is a case of removing medical care sustaining your husbands life and, therefore, be considered an act of euthanasia, one could point out that the IABP, by its nature, needs to be replaced after certain amounts of time, and since it is clearly an instrument that should not be used alone as a long-term treatment, if the decision is made to not undergo surgery, the IABP should certainly not be replaced at the point of needing replacement.

If in the future, an IABP-like device should be found that would not require replacement, the issue of actively withdrawing the treatment would come up, and need to be looking into.  Not so in your husbands case.

So while it has been established that, it is halachically permissible to proceed with the bypass surgery, as well as permissible to refuse such surgery, we have not looked into the general values surrounding your specific decision to decide for or against this surgery.  As R. Bleich points out, in order to proceed with a risky surgery, you must first discuss the case with at least three doctors, of whom 2/3 need to approve of the procedure (an act I am assuming you have performed already), and consult a halakhic authority, an act that is meant to provide an assessment of the situation from a halakhic-values point of view, which is what I will now attempt.

The commandment to save another's life is commanded both in the language of a positive and negative commandment.  The language often used when discussing saving even short lengths of life usually focuses on the ability, in those few moments, for the patient to repent.  For example, R. Waldenberg notes, "The moments of life of a man in this world are very precious for some obtain the world to come in one moment with a thought of repentance…" While statements such as these certainly do not preclude saving the life of someone who may not be able to do repentance (such as someone who will remain unconscious for the remainder of their life), we should learn from this that one of the main reasons for assigning value to every moment of life is that these moments within them a certain level of consciousness and the capability of creative thought.  A life completely devoid of these may still be halachically considered life, though .

While we are not dealing with a case of euthanasia, it is helpful to analyze the discussions there to learn what the underlying values of life-and-death issues are.  Most discussions of euthanasia begin with the Rama's notes in his commentary on the Shulchan Aruch:
"It is also prohibited to cause the person to die more quickly.  AS in the case of a person who has been dying for a long time and cannot [die].  It is prohibited to [cause his earlier death]…. but if there is something that is causing a delay in the death, as for example if there is a noise nearby … or some salt on his tongue, it is permitted to take them away, for that is not an act but only the taking away of what prevents the death."
And also in the Tur:
"It is certainly prohibited to do something that will cause him not to die… All such things, one is permitted to take away.  But to do something which causes his death to be quicker is prohibited."
The Rama's position is summarized best by Brody: "It is prohibited to do that which will cause the patient's death to be delayed, presumably because the patient is suffering and will die soon anyway."  So we see here the idea that suffering is, indeed, a factor upon whether to delay the moment of a patient's death, though there are many caveats here, including the very important fact that the patient must be in a state where he will "die soon anyway."  R. Feinstein echoes this point: "…if this short life that he will live with this medical help is with a lot of pain, it is prohibited…." And R. Shlomo Auerbach comes out even more strongly for this point:
"Probably, however, if the sick person is suffering a lot of physical pain, or even if his is in great psychological pain, I believe that we are obliged to give him food and oxygen for breathing against his wishes, but we can withhold treatment that causes pain if he requests it.  But if he is pious and will not become despondent, it is desirable to explain to him than tone moment of repentance in this world is more valuable than all of the world to come."
Importantly, R. Auerbach brings up that not only physical pain, but psychological pain as well is a factor that must be considered in deciding such cases.  Also, we again find the injunction of life to be prolonged for the sake of repentance in this world at the of this passage. 

R. Auerbach later addresses a case of a patient who had already suffered the amputation of one of his legs due to poor circulation, and was facing the very risky surgical removal of his second leg.  In this case, the patient was opposed to the surgery path due to post operative pain and quality of life issues.  Dr. Abraham (of Shaarai Tzedek Hospital) notes  R. Auerbach's response:
I asked R. Auerbach what the opinion of the Torah is in such a case.  He ruled that one should certainly not operate against the wishes of the patient nor should one try to convince him to agree to the surgery since we are dealing with a dangerous surgery which will only increases his pain without any hope of curing him permanently."
I should point out that this case does resemble that your husbands only in as much as this man was facing a risky surgery; however, there is a large difference in the possibly outcomes of the two cases: while, in the above case, the patient has no chance of a "permanent fix" to his systematic problem with circulation, your husband's heart could conceivably be repaired to basic working order with bypass surgery.  However, the concepts underlying this decision are very similar to those that will help to decide whether your husband should undergo surgery or not, in that they show that there are halakhic sources that are very sensitive to the level of pain after a life-extending surgery. 

All of this considered, I believe that most important factor in making your decision is to determine the level of pain and suffering, both psychological and physical, your husband was undergoing prior to his heart attack.  It is a distinct possibility that even late-stage Alzheimer's patients can become consciously aware of their deteriorating mental state and that it causes terrible anguish and suffering in these patients in their realization of their inability to relate to the outside world in a meaningful way.  To have your husband undergo this dangerous, possibly ineffective surgery, in order to have him survive in great amounts of pain and frustration, along with the pain that is associated with the bypass surgery, which is not negligible by any means, seems to violate the Rama's, R. Feinstein's, and R. Auerbach's decision that we should not prolong suffering, as well as the basic halakhic value that understands that life should be prolonged mainly for the sake of creative interaction with the world, which in this case, your husband will not be capable of doing. 

However, if you felt that your husband's response to the late-stages of Alzheimer's one that was certainly not painful, or even if he had moments of brief clarity where you felt he was capable of creative thought---in this unlikely case, you would certainly be allowed to halachically proceed with the open-heart surgery, Shomer Petaim Hashem.

Form this understanding, it should not, G-d forbid, be understood that Alzheimer's patients are necessarily "better off dead," or, even worse, should consider active euthanasia.  On the contrary, the Alzheimer's is a only a factor in deciding whether life-threatening surgery should be opted for in this case where the true issue was the heart condition.

I, again, offer my sincerest apologizes at any poorly developed ideas presented in my answer, and offer my deepest sympathy for you and your entire family as you struggle through these trying times.

                    Sincerely,

                    Michael Star
                    Student, Summer Beit Midrash

ARYEH KLAPPER

לגברת פערעלא גולדשטיין החשובה, אשת חיל שתורת חסד על לשונה ומבקשת לגמול לבעלה טוב ולא רע כל ימי חייו – שלום רב וברכה!  היטבת חסדך האחרון, לטפל בבעלך לייב במשך ירידתו לחיי צלמות, מחסדך הראשון להנשא לו, ומן השמים מכריזים "מצא".  מה שאת נמצאת היום בכבלי העיגון בודאי הוי בבחינת צדקת ורע לה, ודמעתך הרי הן דמעת עשוקה מכח התורה שהקב"ה מחייב עצמו לנחמם, ואשרי מי שישתתף במצות נחמה זו.  אך בכל זאת השאלה ששאלת הרי הוא דיני נפשות ממש, ואין להקל בדיני נפשות משום עיגונא, אלא החיוב עלינו לעשות רק חסד של אמת ויקוב הדין את ההר.

  
כפי מה שהבנתי מפתקי הרופאים ששלחת אלי, הנה בעלך לייב חלה במחלת הלב שעלול להרגו תוך ימים, וכדי למנוע מיתתו, הרופאים הכניסו לתוך הוריד הגדול שלו, סמוך ללב, באלון שעוזר ללבו לנפח את דמו ((IABP.  דרך כלל משמתמשים בבאלון רק לימים אחדים ורק כהכנה לניתוח הלב, אבל במקרים מסויימים עוזבים את הבאלון בגוף לשבוע, ובמקרים נדירים אפילו לחודש.  יש סכנה רציני של הדבקה כל זמן שהבאלון בגוף.


אף כאן הרופאים הכניסו את הבאלון ללייב רק כדי להכינו לניתוח.  אבל דרך הרופאים בזמננו ובמדינתינו הוא לעשות ניתוח אך ורק אם לפי נסיונם והשארותם ההסתברות שהחולה ימות מחמת הניתוח עצמו הוי פחות מחמש אחוז, והם משארים שההסתברות לגבי לייב הוי קרוב לשלשים אחוז.  הרופאים גם משארים שאף אם לייב יסבול הניתוח, ההסתברות שהניתוח יוצלח לתקן לבו הוי רק חצי חצי.  ואם כן, יש כאן סכנת שלשים אחוז של חיי שעה נגד אפשרות של שלשים וחמש אחוז של חיי טובא, ושאלת אם מותר לך לא להרשות לרופאים לעשות הניתוח.


לדעתי, לו היה לייב בעצמו השואל, ברור שלא היה עליו חיוב להכניס עצמו לסכנת מיתה פתאומית של שלשים אחוז.  אפילו הסוברים שאפשר לחייב אדם לסמוך על שומר פתאים ה' במקום מצוה מודים שאין אומרים כך אלא במקרים שדשו ביה רבים בעבור שאין רואים כאן סכנה של ממש, וכעין כל דלא קפיד לא קפדינן בהדיה, אבל לא במקרים שמחשבים שכר כנגד הפסד.  (ומה שמשתמשים ב"שומר פתאים" גבי שימוש במוך הוי ענין אחר לגמרי, ששם טוענים שעצם מצות פרו ורבו כרוך בסכנה ליולדת, ועיין באגרות משה יו"ד ג:לו ואבן העזר א:סג.)  אבל עד כאן מקום של קרובים בהחלטות רפואיים במקום שהחולה עצמו שוטה או נרדם לא זכתה לדיון מורחב על ידי הפוסקים (אבל עיין אגרות משה חו"מ ב:עד), ועל כן לא ברור לי שיש לך את מערכת האופציות השלמה שהיו פתוחים ללייב.  אפשר לומר שאת חייבת לבחור באופציה שיתן ללייב, לפי הסטטיסטיקה, הכמות הכי גדולה של חיים; אפשר לומר שאת חייבת לבחור מה שלפי דעתך היה לייב בוחר; וגם אפשר לומר שאסור לך לסכן החיי שעה שלו בשביל חיי טובא שלו.  ועיין בש"ס יומא פה. שחיישינן לחיי שעה של אחרים לגבי פיקוח הגל בשבת, ואף שבע"ז כז: אומרים שלחיי שעה לא חיישינן, והתוס' מרמים הסוגיות אהדדי ומתרצים שחיישינן לחיי שעה רק כשאין זה מתנגד לטובת המסוכן.  יש להעיר שבע"ז מדברים על בחירת אדם לסכן חיי שעה שלו בשביל חיי טובא, ואין ראיה משם שאפשר לאחר להחליט ככה בשבילו.  ובמקרה כזו דרך ההלכה לומר ששב ואל תעשה עדיף, ועם כן אסור לך לצוות לרופאים לעשות הניתוח.  גם כדאי לציין, אף דהוי פשיטא, שלשון התוספות "הכא והתם עבדינן לטובתו", שייך רק לחשבון כמות החיים, ואינו שייך כלל לענין איכות החיים.


אבל אף אם נקבל החידוש שאין לסתם אדם רשות לסכן חיי שעה של חברו אף בשביל חיי טובא שלו, בודאי יש רשות לרופאים לעשות כך, שהרי הרמב"ן והשו"ע מדגישים שאין רפואה שאין בו סכנה, ובודאי כך היה המציאות בימיהם, ואם כן עצם מעשה הרפואה הניתרת ע"י ורפא ירפא היא סכנת חיי שעה בעבור חיי טובא.  לכן אם הרופאים רוצים לעשות הניתוח בכדי למלא תפקידם הרפואית, ומבקשים מאתך רק רשות ולא צווי, בודאי מותר לך להרשות להם, ונדמה לי שאף אסור לך למנוע הרשות, שמניעת רשות יחשב בכגון דא מעשה, ונתינת רשות שב ואל תעשה, וצ"ע.  אך הרופאים כאן מבטיחים לי שלפי מה שכתבת הרופאים והבית חולים לא ירצו לעשות הניתוח ולא יעשו אותו בלי צווי מאתך.


נבא אם כן לנקודה השנייה של שאלתך: האם מותר לך להרשות לרופאים להסיר הבאלון מגופו של לייב, וגם להסירו מהמכשיר הנשמה מלאכותית, מאחר שהניתוח לא יתקיים ואין סיכוי שיחזור לבריאות הלב?  כפי מה שהבנתי מממכתבך, הרופאים אומרים שקרוב לודאי שבלי הבאלון לייב ימות תוך שלשים יום, ויתכן שעל פי רוב הניכר ימות תוך יום או יומים.  וכל זאת אם יתנו ללייב תרופות להעלות לחץ דם שלו, אבל בלי תרופות אלו ימות בודאי תוך שעות.  מצד שני, נראה שיש אחוז גדול ואולי רוב ואפילו רוב הניכר שעם הבאלון לייב יחיה לחדש, ואפשר אף יותר, אלא שנראה שאין זה מנוסה וא"כ אין בסיס להשערת אחוזים.  גם כדאי לציין שכל זמן שהבאלון נמצא בגוף לייב הרופאים יצטרכו להרדימו על ידי סמים ולקושרו על גביו במטה, משא"כ בלי הבאלון ישאירו אותו בהקיץ ובפקחיות כפי יכלתו.


ברור לי שמה שהרופאים יבקשו להסיר הבאלון אינו בכלל ההיתר של ורפא ירפא, שהרי אין מבקשים כך כאן מחמת סיכוי רפואה או אפילו חשש לחיי שעה טובא, אלא שחושבים שיש חולים אחרים שצריכים מיטתו שיהיה פנויה רק על ידי מיתתו.  ואם כן ברי שזה בחירה לקצר חייו, ויהיה מותר לך להתיר זאת אך ורק אם נאמר שזה מקרה שאין בו חיוב להמשיך חייו בכל דרך האפשרי, ושקיצור חייו ייגשם באופן שההלכה מתרת במקרים מסויימים אלו.


במסורת האגדי מובא הרבה סיפורים שמהם נראה שאין המשכת חיים טובה לאדם בכל מקרה.  ר' חנינא בן תרדיון התיר לקליצטנורי להרבות בשלהבת כדי שימות מהרה, ר' יוסי בר חלפתא יעץ לאשה זקינה איך לסבב מיתתה, זקני לוז יצאו מעירם לקראת מלאך המות, אמתא דבי רבי התפללה שימות, בעו רבנן רחמים דלימות רבי יוחנן לאחר שנטרפה דעתו, ועוד כהנה.  ואף שקשה ללמד הלכה בישירות מן האגדה, וכבר הורו לנו הגאונים זצ"ל  ר' משה פייינשטיין ור' אליעזר וולדנברג הדרך לחלק בין סיפורים אלו בין כל מקרה שיבא לפנינו, הרי נשאר לנו רושם חזק שלפעמים אפשר לעשות חסד של אמת אף קודם מיתה.


רושם זו נתגשמה בהלכה על ידי ספר שלטי גבורים על הרי"ף מועד קטן טו:.  הש"ג מביא תחלה דברי ספר החסידים סוף סימן תשכג וז"ל: "ואם הוא גוסס ואינו יכול למות עד שישימוהו במקום אחר אל יזיזוהו משם", ומקשה שדבריו אלו סותרים לדבריו בתחלת הסימן ש”אם היה איש א' גוסס והיה א' קרוב לאותו בית חוטב עצים ואין הנשמה יכולה לצאת מסירין החוטב משם."  על כן הוא מתרץ 
"דודאי לעשות דבר שיגרום שלא ימות מהרה הגוסס אסור כגון לחטוב עצים שם כדי שתתעכב הנשמה מלצאת או לשום מלח על לשונו כדי שלא ימות מהרה כל זה אסור כדמשמע שם מלשונו וכל כיוצא בזה שרי להסיר הגרמא ההוא אבל לעשות דבר שיגרום מיתתו מהרה ויציאת נפשו אסור והלכך אסור לזוז הגוסס ממקומו ולהניחו במקום אחר כדי שתצא נשמתו והלכך אסור נמי לשום מפתחות בהכ"נ תחת מראשותיו של גוסס כדי שימות מהרה כי גם זה ממהר יציאת נפשו ולפי זה אם יש שם דבר שגורם לנפשו שלא תצא מותר להסיר אותו הגורם ואין בכך כלום שהרי אינו מניח אצבעו על הנר ואינו עושה מעשה אבל להניח דבר על הגוסס או לטלטל ממקום למקום כדי שתצא נשמתו מהרה נראה דודאי אסור דהא מניח אצבעו על הנר."  
דבריו אלו הובאו בשינויים רבים וחשובים בדרכי משה בשם הגהות אלפסי, (וצ"ע אם היה לרמ"א ספר הגהות אלפסי ששנה בגירסתה משלטי הגבורים שלפנינו) וז"ל: 
"כי בודאי לעשות דבר שיגרום שלא ימות מהרה אסור כגון לחטוב עצים שם כדי שתתעכב הנשמה מלצאת או לשום מלח על לשונו שלא ימות מהרה ודאי אסור וכל כיוצא בזה מותר להסירו אבל לעשות דבר שיגרום מיתתו מהרה ויציאת נפשו אסור והלכך אסור לזוז הגוסס ממקומו ולהניחו במקום אחר גם אסור לשום מפתחות ב"ה תחת מראשותיו של גוסס שימות מהרה כי ג"ז ממהר יציאת הנפש אבל מותר להסיר דבר המאחר יציאת הנפש".  
הרמ"א גם הביא תמצית דבריו, גם כאן בשינויים חשובים, בספר המפה שלו הנכלל תוך השולחן ערוך, וז"ל: 
"וכן אסור לגרום למת שימות מהרה, כגון מי שהוא גוסס זמן ארוך ולא יוכל להפרד, אסור להשמט הכר והכסת מתחתיו, מכח שאומרין שיש נוצות מקצת עופות שגורמים זה וכן לא יזיזנו ממקומו. וכן אסור לשום מפתחות ב"ה תחת ראשו, כדי שיפרד. אבל אם יש שם דבר שגורם עכוב יציאת הנפש, כגון שיש סמוך לאותו בית קול דופק כגון חוטב עצים או שיש מלח על לשונו ואלו מעכבים יציאת הנפש, מותר להסירו משם, דאין בזה מעשה כלל, אלא שמסיר המונע."  
בעל שירי כנסת הגדולה הלך באותו הכיוון.  ואף שדברי השלטי גבורים מסובכים מאד ורבו בו הפירושים, ואף שהוא כתב כך בדרך אפשר ורק כדי ללמד זכות על מנהג העם, כפי ידיעתי עצם טענתו שיש מקרים שבהם מותר לסבב מיתה בדרך אחד, אך שדרך אחרת שיגרום אותו התוצאה יהיה עבירה של רציחה ויהרג ועל יעבור, נתקבלה על ידי כל הפוסקים מן המאה השבע עשרה עד ימינו.  השאלה לפנינו אם כן היא: האם לייב נכלל בתוך האנשים שמותר לסבב מיתתם? והאם הסרת הבאלון הוי בכלל הדרך שבו מותר לסבב מיתת אנשים אלו?  קודם שנשיב לשאלות אלו כדאי לסכם שיטות הפוסקים בענין.

א) מיתת מי מותר לסבב?  בשלטי גבורים כתוב, כפי שהבאנו לעיל, שאסור לעשות דבר שיגרום "שלא ימות מהרה הגוסס", וכפי הנראה כל דיונו הוי על הגוססים בכלל ורק על הגוססים.  אך בדרכי משה כתוב רק "שלא ימות מהרה", ואפשר להבין שהוא מדבר רק על חלק מגוססים, אלו שאין נשמתם יכולים לצאת.  במפה כתוב ש" וכן אסור לגרום למת שימות מהרה, כגון מי שהוא גוסס זמן ארוך ולא יוכל להפרד", ומשם נראה שמדבר רק על חלק מגוססים, אלו שהיו גוססים זמן ארוך ואינם יכולים להפרד, אלא שיש גם אחרים שאינם גוססים ובכל זאת מותר לסבב מיתתם.  ובאמת כך משמע ממקורו של השלטי גבורים, ספר החסידים, שבו כתוב "אין גורמין לאדם שלא ימות מהרה - כגון שהיה אחד גוסס".

פוסקי זמנינו חידשו עוד חילוקים. למשל, הציץ אליעזר דיבר על מי שיש לו "חיים חיצוניים" ומי ש"נשמתו בו בדרך רופפת", והחכם המופלא בעל שו"ת עשה לך רב שדיבר על מי שהקב"ה כבר בקש לקחת נשמתו.  והפילוסוף החריף דר. ברוך בראדי טען שההתרים לסבב מיתה שייכים לכל חולה שהוא בתהליך מיתה וסובל צער ויסורים, ואולי יש להביא סעד לדבריו מדברי ספר החסידים סימן רלד: "ואין צועקים עליו בשעת יציאת הנשמה, כדי שלא תחזור הנשמה ויסבול יסורים קשים. עת למות (קהלת ג ב) למה הוצרך קהלת לומר כן, אלא כשאדם גוסס כשנפש אדם יוצאה, אין צועקים עליו שתשוב נפשו, כי אינו יכול לחיות כי אם מעט ימים, ואותן ימים יסבול יסורים", אלא שלא ברור שיטת ספר החסידים במקרה שבו הגוסס יחיה הרבה ימים ובהם יסבול יסורים קשים, וצ"ע.

ב)  באיזה דרך מותר לסבב מיתתו?  לא ברור מדברי הרמ"א אם בסיס ההיתר להסיר מלח מלשון הגוסס וחוטב עצים משכונתו הוי א) משום שאינו עושה מעשה בגוף הגוסס, ב) שאינו עושה מעשה כלל, ג) שרק מסיר מונע, או שתים או כל שלשה מתנאים אלו.  לפי רוב האחרונים בודאי אפשר להשתמש בהיתר זו רק אם אין נוגעים בגוסס, או לפחות אין מזיזים בו אבר, שאסור לנגוע בגוסס, אבל אף שדבריהם מבוססים על גירסא אחת במסכת שמחות המובא ברי"ף וברא"ש, חשוב לציין שאין זכר לאיסור זו בשו"ע ובמפה, ובאמת קשה לקיים גירסא זו, שהרי מאיזה טעם נצטרך לאסור פקיקת נקביו והשמטת גופו ממטה לרצפה אם יש איסור כולל כזו?  ואכמ"ל, ובמקום אחר אכתוב על זה בעזה"י.

נחזור לשאלתנו – האם לייב נכלל בתוך האנשים שמותר לסבב מיתתם?  אין סברא לומר שהוא יסבול יותר יסורים על ידי הבאלון, שהרי יתנו לו תרופות להרדימו כל זמן שהבאלון ישאר בגופו, ואם בכל זאת הוא ירגיש צער, יתכן שבהסרת הבאלון יהיה לו צער יותר.  לא ברור שלייב יחיה רק ל"מעט ימים", וגם לא די ברור כוונת ספר החסידים בביטוי זה.  אין לומר שהוא היה "גוסס זמן ארוך", שהרי עצם אפשרות הניתוח - אף שאין אנו מחייבים ואולי אין אפילו מתירים אותו - מראה לנו שאין הוא גוסס בבחינת הגמרא, היינו לפחות מי שאין לו סיכוי רפואי לחיות, וגם שימת הבאלון היה תוך שבוע, ולא ידוע לנו הפירוש הההלכתי של הביטוי "זמן ארוך" כאן.  ואם יאמר אדם שהרי החיים שלו כבר לפני התקפת הלב לא היו חיים של איכות מחמת שטותו, הנני מכריז שלוחות ושברי לוחות מונחות בארון, והרי הוא צלם אלקים עדיין, וההורגו חייב מיתה ששופך דם האדם באדם דמו ישפך, וחלילה וחס לנו להתיר סיבוב מיתתו משום כך.  גם קשה לומר שיש לו רק "חיים חיצוניים", שהרי אף אם יסירו הבאלון אפשר לו לחיות לשעות אפילו בלא תרופות.  לומר שהקב"ה רצה לקחת נשמתו טעון ידיעת דעת עליון שאין בידי.  על כן לדעתי אין שום היתר לסבב מיתתו, אפילו על ידי הסרת מונע ואפילו שלא על ידי מעשה. 

אבל אין מסקנא זו מוציא ידי חובתינו בשאלתך.  הנה כאן אין מקרה פשוט של סיבוב מיתה, אלא יש גם אפשרות שהסרת הבאלון יאריך חייו, שלפעמים ההדבקה מתחיל בפחות משבוע, ובלי הבאלון יש אפשרות של עשרים אחוז שיחיה לחדש.  ולכן, לו היה לייב הבוחר כאן, לא ברור לי שהיינו מחייבים אותו להשאיר הבאלון.  זאת ועוד – לו היה לייב הבוחר, אפשר שהיה מגיד לנו שהוא מעדיף חיים קצר של פקחיות מחיים ארוכים של שממה, ולא ברור לי שהיינו מחייבים אותו לבחור אחרת - אם מותר לאדם לסכן עצמו בשביל שיתפרנס ברווחה, ולפי הציץ אליעזר טו:לט אף בעבור "התקדמות האנושיות", האם לא נתיר לו לסכן עצמו כדי לעשות עוד מצוה, לחשוב עוד מחשבה, או להרגיש עוד הרגשה?  ואם כן, אולי מותר לך לבחור ככה בעבורו.  יתכן שבחירה זו אינו בבחינת סיבוב מיתה כלל, אלא בבחינת הוספת איכות לחיים, ואפשר שיהיה מותר אף בדרך ישיר, כגון נתינת תרופה לאדם הנרדם בקומא אין-סופי שיחזירהו לחיים פקחים קצרים.

הנה בכגון דא כתב פוסק הדור שעבר הגאון ר' שלמה זלמן אוירבך (שו"ת מנחת שלמה תנינא (ב - ג) סימן פו) ש"הואיל ויסורים קשים מאד לאדם וא"א לסובלם כמאמרם אלמלי נגדו לחנניה וכו', מסתבר שצריכים לרחם על החולה ולהקל עליו את סבלו ולהשקיט במעט את הכאבים, ובפרט דגם אפשר שכאבים חזקים מחלישים ומזיקים לאדם יותר מהתרופות, אך אם החולה הוא בהכרה חושבני שצריכים להודיע לו על כך אם הוא בלא"ה יודע את מצבו, אך אפילו אם אינו יודע מ"מ מצינן בגמ' סנהדרין פ"ד ע"ב ועי"ש ברש"י שכתב, ואהבת לרעך כמוך לא הוזהרו ישראל מלעשות לחבריהם אלא דבר שאינו חפץ לעשות לעצמו עכ"ל. ובנדון זה שלפנינו הרי כל חולה מבקש ומתחנן להשקיט הכאבים אע"פ שזה מזיק, וכיון שכן גם מסתמא אנן סהדי דניחא לו. כמובן דכל זה דוקא אלא באופן שהכוונה היא אך ורק להשקטת הכאבים ומה שזה עלול לקרב קיצו הוא כעין פסיק רישא דלא ניחא ליה, (כוונתי בהזכרת הענין של פס"ר היא רק על דרך המליצה). גם מצינן בש"ס בכמה מקומות על הרבה דברים שהם ממש קרוב לסכנה ואפי"ה כיון דנהוג עלמא לעשות כן אמרינן "והאידנא שומר פתאים ד'", וכיון שדרך של כל החולים הוא בכך יתכן דשייך שפיר לומר דבר זה גם בנד"ד וצריכים שפיר להשקיט הכאבים, וד' ירחם."  ואף שסברתו צ"ע מכמה בחינות, וגם לענ"ד כפי שכתבתי למעלה אין ענין ל"דשו ביה רבים" במקרה של סכנה ניכרת, כדאי הוא הרב להיות לפחות סניף להתיר.

באמת לא ברור לי שלאדם כלייב יש הרגשת חיים יותר בהקיץ מבשינה.  אבל אם ברור לך שבאמת יהיה לו איכות חיים יותר גדול בלי הבאלון, ושאילו היה הוא שולט בדעתו היה בוחר כך, מותר לך להרשות לרופאים להסיר הבאלון.

וה' ישלם פעלך לאישך ותהי משכרתך שלמה מאת ה' אלקי ישראל, ועלי קללתך, וה' יצילני משגיאות.

To the esteemed Mrs. Perele Goldstein, a woman of valor with the Torah of lovingkindness on her tongue and who seeks to cause her husband only good and not evil all the days of his life – greetings and benedictions!  Your latest act of lovingkindness, taking care of your husband while he descended into a life of shadowdeath, is superior to your initial act of lovingkindness in marrying him, and the Heavens proclaim with regard to him “One who finds a wife finds the good”.  That you are found today in the chains of iggun is certainly an occurrence of “one who is righteous and nonetheless has bad things happen to her”, and your tears are the tears of one oppressed via the power of Torah, whom G-d obligates Himself to console, and fortunate is he who participates in the mitzvah of such consolation.  But despite all this, the question you ask is tantamount to a capital case, and one cannot be lenient in capital cases for the sake of resolving iggun, rather our obligation is to do lovingkindness of truth and “let the law pierce the mountain”.

According to what I understood of the healers’ letters you sent me, your husband Leib has taken ill with heart disease that was expected to kill him within days.  So as to prevent his death, the healers introduced into his major artery, near the heart, a balloon that assists his heart in pumping his blood (IntraAortal Balloon Pump, or IABP).  In general, the balloon is used only for a few days and only as preparation for heart surgery, although in a limited set of circumstances they leave the balloon in the body for a week, and in rare circumstances even for a month.  There is a finite chance of infection any time the balloon is in the body,


Here too, the healers introduced the balloon into Leib only in order to prepare him for surgery.  However, the way of healers in our time and country is to perform surgery if and only if, according to their experience and estimation, the probability that the patient will die as the result of the surgery is less than five percent, and in this case they estimate that the probability in Leib’s case is thirty percent.  The healers also estimate that even if Leib survives the surgery, the chances that the operation will succeed in repairing his heart are only fifty/fifty.  If so, we have here a danger of thirty percent to short-term life vs. a chance of thirty five percent of extended life, and you asked if you are permitted to refuse permission to the healers to perform the operation.

To my mind, were Leib himself asking, it is clear that he would not be obligated to put himself at a thirty percent risk of immediate death.  Even those who hold that it is possible to obligate a person to rely on “G-d is the guardian of the simple” for the sake of a mitzvah concede that we only apply that principle in circumstances where “many people have tramped on it” because they see no real danger, on the analogy of “anyone who is unconcerned, the demons are not concerned with him”, as opposed to cases where we evaluate gain vs. loss.
    But the place of relatives in medical decisions where the patient him/herself is incompetent or comatose has not merited extended discussion by halakhic decisors (although see Igrot Mosheh CM 2:74), and therefore it is not clear to me that you have the full range of options that would have been open to Leib.  
It is possible to say that you are obligated to choose the option that will give Leib the most life on a statistical basis
; it is possible that you are obligated to choose what in your opinion Leib would have chosen; and it is also possible to say that it is forbidden for you to endanger his short-term life for the sake of his extended life, as   Talmud Yoma 85a states that Halakhah requires us to preserve the short-term life of others, to the extent one must violate Shabbat by removing debris from a construction collapse in order to preserve such life.  It is true that Talmud Avodah Zarah 27b appears to contradict Yoma 85a when it states that we are not concerned for short-term life.  However, the Tosafists resolve the contradiction by saying that we are concerned for short-term life only when this does not oppose the good of the endangered.  
Note that Avodah Zarah speaks only about a person’s choice to endanger his own short-term life for the sake of extended life; it provides no evidence that someone else can make such a decision on his/her behalf.  In such a situation the way of Jewish law is to say that “sitting and not doing” is preferable, and if so it is forbidden for you to order the healers to perform the operation.  It is also worth noting, even though it is obvious, that the language of the Tosafists “Here and there we act for his good” refers only to the calculus of quantity of life, and has no relevance at all to the issue of quality of life.

But even  if we accept the novel idea that an ordinary person has no authority to endanger the short-term life of his friend for the sake of the friend’s extended life, certainly healers have authority to do so, as Nachmanides and Shulkhan Arukh emphasize that there is no healing which does not involve danger, and certainly this was the reality in their day, and if so the essential act of healing that is permitted by “and he must surely be healed” involves endangering short-term life for the sake of extended life.  Therefore, if the healers wish to perform the surgery so as to fulfill their healing task, and ask you only for permission and not for a command, it is certainly permitted for you to authorize this, and it seems to me that it is even forbidden for you to refuse authorization, as denying authority would be considered in such cases an action, and granting authority would be considered “sitting and not doing” – this requires analysis.  But the healers where I am assure me that according to what you have written the doctors and the hospital would not wish to perform the surgery and would not do it without an order from you.

Let us come then to the second point of your question: Is it permitted for you to authorize the healers to remove the balloon from Leib’s body, and also to remove him from the mechanical respirator, since the surgery will not happen and there is no hope that he will return to cardiac health?  According to what I understood from your letter, the healers say that it is nearly certain that without the balloon Leib will die within thirty days, and it is likely that in a clear majority of cases he will die within a day or two.  All this is if they give Leib medicines to raise his blood pressure, but without those medicines he would certainly die within hours.  On the other hand, it appears that there is a large percentage, perhaps better than even odds, perhaps clearly better than even, that with the balloon Leib will live a month, and possibly more, but it also seems that this has not been tried, and as a result there is no basis for estimating percentages.  It is also worthwhile to note that any time the balloon is in Leib’s body the healers will need to render him unconscious by chemical means and to restrain him on his back in bed, whereas without the balloon they would leave him awake and as alert as he is capable of being.


It is clear to me that the healers’ desire to remove the balloon is not within the permission of “And he must surely be healed”, as they do not seek to remove it out of hope for healing or even out of concern for extended short-term life, but rather because they think that there are other patients who need his bed, which will be available only via his death.  If so it is clear that this is a decision to shorten his life, and you would be allowed to permit this if and only if we say that this is a circumstance in which there is no obligation to continue his life by all possible means, and that the shortening of his life will be actualized in a manner that Jewish law permits in such circumstances.


In the aggadic tradition there are many stories from which it appears that continued life is not a good for a person in all circumstances: Rabbi Chanina ben Tradyon permitted the executioner to increase the flame so that he would die faster, Rabbi Yose bar Chalafta advised the elderly woman how to bring about her death, the elders of Luz left their city ro greet the angel of death, the maidservant of Rebbe’s house prayed for him to die, the rabbis prayed for Rabbi Yochanan to die after his mind snapped, and other like those.  Even though it is difficult to learn law directly from the aggada, and the great rabbis Rabbi Mosheh Feinstein and Rabbi Eliezer Waldenberg have already shown us how to distinguish between these stories and any circumstance that might come befoe us, we are left with a strong impression that sometime it is possible to do “true lovingkindness” even before death.

This impression is concretized in law via the work Shiltei Gibborim on the RIF to Moed Kattan 16b.  Shiltei Gibborim initially brings the words of Sefer Chassidim 723: “If he is goses but not able to die until they place him in another place, they must not move him from there”, then raises the difficulty that these words contradict his own words earlier in 723 that “if the person was goses and an individual close to that house was chopping wood so that the soul could not leave, they remove the chopper from there.”  He therefore proposes the resolution that “
certainly to do something that would cause the goses not to die rapidly is forbidden, e.g. to chop wood there so that the soul will be delayed from leaving, or to place salt on his tongue so that he will not die rapidly, all this is forbidden as implied there by his language, and in all corresponding cases it is permitted to remove that cause, but to do something that will cause his death fast and the departure of his soul is forbidden, and therefore it is forbidden to move the goses from his place and to leave him in a different place so that his soul will depart, and therefore it is also forbidden to put the keys of the synagogue under the head of a goses so that he will die fast,, as this also speeds the departure of his soul.  According to this, if something is there that causes his soul not to leave, it is permitted to remove that cause, and this is legally a nothing, as he is not “placing his finger on the candle” and is not doing a deed.  But to place something on the goses or to transport him from place to place so that his soul will depart rapidly, this appears certainly forbidden, as he is “placing his finger on the candle”.  These words of his are brought with many significant variations in Darkei Mosheh in the name of Hagahot Alfasi
: 

“for certainly to do something that will cause him not to die fast is forbidden: for example, to chop wood so the soul will be prevented from leaving, or to place salt on his tongue so that he will not die fast, is certainly forbidden, and any corresponding things it is permitted to remove. But to do something that will cause his death fast and the departure of his soul is forbidden, and therefore it is forbidden to move the goses from his place and leave him in another place.  It is also forbidden to place the keys of the b”h underneath the head of a goses so that he will die fast, since this also speeds the departure of the soul, but it is permitted to remove something that delays the departure of the soul.
RAMO also brings the substance of his words, again with important variations, in his work Mapah that is included within the Shulkhan Arukh:
“and so also it is forbidden to cause the met to die fast, as for example one who is goses for a long time and is not able to separate, it is forbidden to push the pillow and cushion from underneath him, since they say that the feathers of some birds cause this, and so also he must not move him from his place, and so also it is forbidden to place the keys of b”h under his head so that he will separate.  But if something is there that cause delay of the soul’s departure, as for example if near that house there is a pounding noise, such as a woodchopper, or if there is salt on his tongue, and these delay the departure of the soul, it is permitted to remove it from there, since this is no deed at all, rather he is removing the prevention.
The author of Shiyarei Knessed HaGedolah’s thoughts went in the same direction.  Even though the words of Shiltei Gibborim are very confusing and have generated many commentaries, and even though he wrote this only as a possibility and only so as to find a way of ascribing merit to a popular custom, so far as I know his essential claim that there are circumstances in which it is permitted to bring about death in one way, even though another way of causing the identical result would be a transgression of murder which one must die rather than transgress, was accepted by all halakhic decisors from the seventeenth century up to our day.  
The questions before us accordingly are: 
1) Is Leib included among the people whose death it is permitted to bring about?

2) Is removal of the balloon included among the ways in which it is permitted to cause the deaths of such people?  
Before we respond to these questions, it is worthwhile to summarize the positions of the halakhic decisors in these mattesr.
1) Whose death is it permitted to bring about?  
Shiltei Gibborim cited above writes that it is forbidden to do something that will cause “that the goses will not die fast”, and as it appears his entire discussion referred to all gosesim and exclusively to gosesim.  But Darkei Mosheh writes only “so that he not die fast”, and it is possible to understand that he is referring only to a subset of gosesim, namely those whose souls are unable to separate.  In Mappah he writes that “it is also forbidden to cause the met to die fast, as for example one who was goses for a long time, and unable to separate”, from which it appears that he is speaking only of a subset of gosesim, those who have been goses for a long time and are unable to separate, but also that there are others who are not gosesim whose death one nonetheless is permitted to bring about.  In truth this is also the implication of the source of the Shiltei Gibborim, the Sefer Chasidim, which writes “We must not cause a person not to die fast, as for example if one were a goses”.  
The halakhic decisors of our day originated other distinctions.  For example, Tzitz Eliezer spoke about one who has “external life” and one whose “soul is in him in a tenuous manner”, and the wonderful sage, author of Aseh Lekha Rav, who spoke about one whose soul The Holy One Who is Blessed already sought to take, and the brilliant philosopher Dr. Barukh Brody claimed that the permissions to bring about death are relevant to any patient who is in the process of death and endures pain and suffering. Perhaps we can bring support for his words from Sefer Chassidim 234: “One must not scream regarding him at the time of the departure of the soul, so that the soul will not return and endure difficult suffering.  ‘There is a time to die’ – why did Kohelet need to say this?  Rather when a person is goses, when the soul is departing, we do not scream about him that his soul should return, for he cannot live but a few days, and for those days he will endure suffering”.  But it is not clear what the position of Sefer Chasidim would be in a situation where the goses will live for many days and during that time endure difficult suffering, and this requires investigation.
2)  In what way is it permitted to bring about his death?  
It is not clear from the weords of RAMO if the basis for the permission to remove the salt from the tongue of the goses and the woodchopper from his vicinity is 
a) because he is not doing a deed to the body of the goses, or 

b) because he is doing no deed at all, or
c) he is just removing the prevention, or 
d) any two or three or three of the above conditions.  
According to most acharonim is is certainly permitted to use this permission only if one is not touching the goses, or at the least if one if one does not move a limb of his, because it is forbidden to touch a goses, but even though their words are based on one version of the text in Masekhet Smakhot, which is brought in both RIF and ROSH, it is important to note that there is no trace of this prohibition in Shulkhan Arukh or Mappah, and in truth it is difficult to uphold this version, as for what reason would it be necessary to forbid stopping up his orifices and pushing his body off the bed onto the floor if there were such a general prohibition?  But this is not the space for full analysis, and I will write of this elsewhere, with the help of Hashem may He be blessed.

To return to our question – is Leib included within the class of people whose death it is permitted to bring about?  There is no rationale for saying that he will endure more suffering as the result of the balloon, as they will give him medication to render him unconscious any time that the balloon remains in this body, and if despite this he experiences pain, it is plausible that removal of the balloon would cause him more pain.  It is not clear that Leib will live only for “a few days”, and the intent of that phrase in Sefer Chassidim is also insufficiently clear.  We can’t say that Leib has been “a goses for a long time”, as the very possibility of the surgery – even though we do not require it and might not even permit it – shows us that he is not a goses as the Talmud used the term, as the Talmudic definition at the least meant that he has not medical hope of surviving.  Furthermore, the balloon was inserted within the past week, and we do not know the legal meaning here of the phrase “a long time”.  Lest a person say that Leib’s life already lacked all quality as a result of his competence even before the heart disease, I proclaim that “The Tablets and the shattered remnants of the Tablets were both placed in the Ark”, and he is yet an “image of G-d”, and one who kills him deserves death because Scripture requires that “The shedder of a man’s blood – by a man his blood shall be spilled”, and so G-d forbid that we should allow bringing about Leib’s death for such a reason.  It is also difficult to say that Leib has only “external life”, as even if they remove the balloon it is possible for him to live for hours even without medication.  To say that The Holy One Who is Blessed “wished to take his soul” entails knowledge of the thoughts Above to which I am not privy.  Therefore, to my mind there is no permission at all to bring about his death, even by removing a prevention and while doing no deed.

But this conclusion does not satisfy our obligation with regard to your question.  Here there is no straightforward circumstance of bringing about death, but rather there is also the possibility that removing the balloon will prolong his life, as sometimes the infection sets in within a week, and without the balloon there is a twenty percent probability that he will live for a month.  Therefore, if Leib were making the choice, it is possible that he would tell us that he preferred a short life of alertness to a long life of desolation, and it is not clear to me that we would have obligated him to choose otherwise, as if it is permitted for a person to endanger himself so that he will have a more expansive income, and according to Tzitz Eliezer 15:39 even for the sake of “human progress”, should we not also permit him to endanger himself for the sake of doing another mitzvah, thinking another thought, or experiencing another emotion?  And if so, perhaps it is permitted for you to so choose in his stead.  It is plausible that this choice does not fall under the rubric of bringing about death at all, but rather under the rubric of adding quality of life, and possibly it would be permitted even if caused directly, as for example giving medicine to a person in a permanent coma that will return him to a short alert life.
               In a similar case, the halakhic decisor of the past generation, the great scholar Rabbi Shlomoh Zalman Auerbach (Responsa Minchat Shlomoh 2:(2-3):86 wrote that “since suffering is very difficult for a person and he cannot endure it, as our Sages said “Had they tortured Chananiah etc.”, it is a reasonable presumption that one needs to be merciful toward the sick and to lighten his burden and to somewhat quiet his pains, especially as it is also possible that strong pains weaken and damage a person more than the medications, but if the patient is aware it seems that they need to inform him of this if he otherwise knows his condition, but even if he does not know it we nonetheless find on Talmud Sanhedrin 84b and the Rashi thereupon that “You must love your neighbor as you love yourself – Jews were only cautioned from doing to their peers things they do not wish to do to themselves.  In the case before us, every sick person seeks and pleads for pain relief even by damaging means, and since this is the standard case, the court can testify that he would prefer it.  It is understood that all this is exclusively to relieve pain, so that the likelihood that this will bring his death nearer is like an inevitable but unwanted consequence (my reference to that legal construct is only illustrative).  We have also found in the Talmud in several places about many things that are very nearly dangerous that nonetheless since the general practice is to do them we say “G-d guards the simple”, so since the way of all patients is to receive such pain relief it is plausible that it is also relevant to apply that principle even in our case, and so one indeed needs to relive the pain, and Hashem should have mercy.”  Even though his rationale requires investigation from several perspectives, the master is worthy at least to be a marginal supplemental ground for permitting.
        In truth it is not clear to me that a person such as Leib has more experience of life while awake than while sleeping.  But if it is clear to you that he indeed would have a greater quality of life without the balloon, and that were he in possession of his faculties he would so choose, it is permitted for you to authorize the healers to remove the balloon.

         May Hashem recompense your labor for your husband, and may your reward be complete from Hashem G-d of Israel, and any liability you incur for following this responsum fall on me, and may Hashem save me from errors.
� Tradition, 37:3


� Iggrot Moshe, Hoshen Mishpat II, #74 sec 5. It is difficult to tell what Rav Moshe thinks about a case like this, where the chances of survival are more than 50%, but the chances of successful surgery and survival are less than 50%. It seems to me, though, that he may have meant that the surgery is only obligatory if it has a more than 50% chance of extending the patients life expectancy.


� Iggrot Moshe, ibid. Rav Moshe speaks of parents, siblings, or children, but he also speaks of "family", and a wife seems to fit that description.


� See Shu"t Tzitz Eliezer, 13:89.


� Iggrot Moshe, Yoreh Deah III, #36, s.v. אך אם. Rav Moshe says that it is permissible to risk temporary life if there is a good chance of a more normal life expectancy. He says, however, that to risk one's temporary life for a longer life that will still be temporary (i.e. the patient could still die of his condition at any time, and will do so relatively soon) is forbidden.


� Tradition, ibid.


� It is not possible to claim that unconsciousness is worse than pain, since we consistently choose unconsciousness over pain every day in hospitals everywhere.


� The Talmud, in a number of places (Shabbat 129b, Yevamot 72a for example) asserts that behaviors so dangerous that they were prohibited become permitted once most people "trampled on them", because "Gd preserves the simple"; that is, Gd takes care of people who are just going about their business in the normal way.


� Rav Moshe Isserles, also known as the Ramo, wrote a commentary on the Tur entitled Darkei Moshe.


� Duty and Healing, 320.


� Taking Issue, Chapter 17.


� Ibid., Chapter 16.


� Ibid., Chapter 16.


� Ibid., Chapter 17.


� Ibid., Chapter 17.


� Lest you think that this decision reflects a bias against mentally disabled individuals, G-d forbid, please note that my decision takes into account Mr. Goldstein’s incurable coronary heart disease as well as his additional fatal illness.  The fact that his additional fatal illness is late-stage Alzheimer’s disease is irrelevant for my argument.  I have ruled against the surgery on the grounds that the risks are too high and that, even if successful, it will not cure either of Mr. Goldstein’s incurable illnesses.


� Also, if a goses has other medical issues not related to his fatal condition(s), the possibility of improving his health in terms of those issues does not affect his status as goses.


� cited by all rishonim aside from Meiri, and possibly also left out by the Mechaber


� see Masekhet Smakhot Chapter 1


� all opinions


� a long halakhic tradition beginning with Sefer Chassidim


� Rav Pappa himself may have 


a) lived in a society that had not embraced this dangerous practice, 


b) evaluated social acceptability differently, or


b) thought the danger more serious than did the Talmudic editor.








� Source


� The distinction in Rabbinic literature between “chayyei sha’ah” and “chayyei olam”, used to distinguish this world from the Coming World, has no implications for the investigation at hand.


� D'antonio, Michael. The State Boys Rebellion. New York: Simon & Schuster, 2004. Page 19.


� The use of  “G-d is the guardian of the simple” with regard to use of an internal cloth for contraception is an entirely unrelated matter, as there the claim is that the mitzvah of procreation is intrinsically bound up with danger to the birthmother – see Igrot Mosheh YD 3:36 and EH 1:63.


� In other words, for each option, multiply the probability of each outcome by the life-expectancy for that outcome, then sum the products, and choose the option which yields the largest sum


�Investigation is needed to determine whether Rabi Mosheh Isserles had access to a work called Hagahot Alfasi which had a text that varied from that of the Shiltei Gibborim before us
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