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Part 1: The Walder Case

Note: After this section of the Reader was composed, evidence emerged
publicly that demonstrated Walder’s guilt, and he was found dead as an
apparent suicide (in conventional but not halakhic terms). I address that
reality in this week’s CMTL essay. One point I make in that essay is that
the halakhic standard I argued for will inevitably cause damage to some
innocent accusees, and therefore is not justified if a specific accusee, as
here, turns out to have been guilty. I'm therefore leaving the section as-is
to be evaluated with that inevitability in mind.



A. Public Post to Aryeh Klapper’s Facebook Wall, Nov. 18th

| am saddened to hear the allegations of sexual abuse against author Rabbi Chaim Walder.
Straightforward Halakhah teaches that we are responsible as a community to take immediate
precautions against future harm by acting on the presumption that the accusations are true,
while reserving judgement about their truth (see Talmud Niddah 61a).

These precautions include immediately removing Rabbi Walder’s books from our stores and
shelves. | am specifically grateful to Mr. Mordy Getz of Eichler’s Bookstore in Borough Park,
Brooklyn, and ShopEichlers.com for initiating this process. | encourage bookstores, publishers?,
and schools and shuls to follow his lead.

Removing the books is necessary for three reasons:

First, if the allegations are true, the books specifically contributed to giving Rabbi Walder access
to victims. Experience teaches that this danger persists even after well-publicized allegations.
Second, if the allegations are true, children who read the books now may suffer religious and
psychological trauma upon later discovering the author’s misdeeds.

Third, whether or not the allegations are true, the continued presence of the books in our
institutions at this stage discourages victims of sexual misconduct from coming forward.

These reasons are especially cogent in communities which seek to limit their children’s reading
to approved authors they can see as role models. In such communities, the continued presence
of the books plainly functions as an endorsement.

Neither American nor Israeli nor Orthodox society has yet developed a reliable means of
ensuring dignified treatment of both accusers and accused when there are accusation of private
sexual impropriety?. Supporting victims is essential for their health and healing, and so that
other victims will feel comfortable coming forward. Providing the accused with the opportunity
to present a social and legal defense, and to regain his or her reputations if the defense is
compelling, is a matter of justice. My position that Rabbi Walder’s books must be removed is
issued in full awareness of this challenge.?

As a draft of this statement was circulating privately, Feldheim Publishers sent the following
Statement to its email list: “After consulting daas Torah, we have decided to halt the selling of
Chaim Walder’s titles while current allegations are being investigated. We do not judge and
sincerely hope he will be able to clear his name. We will continue to consult with daas Torah as
the situation unfolds.

2Clarification: Some people criticized the OP (original post) for implying that the crimes of which
Rabbi Walder stands accused are mere “improprieties”. That was not my intent, but the use of a
milquetoast generic to cover a broad variety of cases was an error.

3Rabbi Walder has since issued a denial which specifically referenced a public Facebook post by
Israeli journalist Ariella Sternbach. After reading the post, | messaged Ms. Sternbach asking if |
could publish an approved translation. She said yes but has not responded since, repeated
requests. | include the original post and my unofficial translation below.



B. Followups

Ql.

What about keeping these books on one’s personal shelves? The stories themselves in the books
have value, even if their author no longer does. Does one get rid of the books purchased years
ago?

A.

Thank you for commenting. | deliberately avoided giving public instructions to private parties?.
But the purpose of removing the books from communal spaces now is not to inflict economic
harm on the author or anyone else, so when the book was purchased is not a factor in that
sense.

The original post was not clear enough about the public-private distinction. On Rabbi Yakov
Horowitz’s wall, in response to the question “Should we throw out his books?”, | published the
following: “I fundamentally agree (Tivi NTIN'2) with R. Yakov Horowitz, if | understand him
correctly, that this question should be handled case by case rather than as a matter of public
policy. The issues are not merely the abstractions but also how individual children will react.

Q2.

That makes sense, | guess. I guess | wonder from a sense of “the content of the books have
value” contrasted with “(having) the books on my shelf connotes respect for a man we should not
respect”. I’ve heard both sides.

A.

| have books by terrible people on my shelves, and terrible books by great people. | don’t think
that my position regarding this situation requires making an overall choice on the larger issue
you raise, and | tend to think that it would not be wise to “pasken” that issue abstractly and
absolutely.

I’m not sure these responses conveyed strongly enough my general opposition to using
halakhah to censor art on the basis of our disagreement with an artist’s values. I’ll note again
that | have books by terrible people on my shelves, and not primarily in the spirit of “know what
you’ll say in response to an apikores”, even with Rav Aharon Lichtenstein zt”I’s comment that
this refers to “the apikores within”.

There are a variety of ways to separate between art and artist, ranging from a Platonic notion
that poets are simply possessed by a Divine madness — they are the shotim to whom Chazal said
that prophecy was remanded after the Destruction — to a belief that people can express
different aspects of their soul in different aspects of their life. See in this regard

Art is dangerous and valuable, and subjectively, people are entitled to balance that reognition in
very different ways. | remember discussions with Rabbi Yaakov Nagen when we were teenagers
about his appreciation for Oscar Wilde’s The Picture of Dorian Gray, and also how upset a
cousin of mine was when he looked Wilde up after | had quoted “The Art of Lying” in a Torah
article. Art is dangerous and valuable — see in this regard materials from SBM 2011, for example
httpn%3A%2F%2Fwww.torahleadership.orqg%2Fcateqgories%2Fsummary sbm fellowsO0.pdf&clen
=63970&chunk=true. But public policy, including halakhic public policy, sometimes requires
making decisions for a community that cut across and through this legitimate pluralism.
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Q3.

What about the good work that someone has done? How do we balance the ethical and personal
need to feel and express gratitude with the ethical and personal need to deny this person any
further influence?

A.

Art can be a source of personal power, and gratitude creates opportunities for manipulation.
My original post tried to make clear that | was making an immediate decision in this case based
on those factors. But a general framework is needed to avoid making decisions arbitrarily. I'm
including below my 2014 pre-Yom Kippur article “”Good’ Deeds Done in the Service of Evil?”
which sets out categories that influence my thinking.

Q4. Granted that these allegations may be true, don’t we have to treat the accused as innocent
until proven guilty? Until he is convicted in a court, or at least a beit din, or at least some form of
neutral proceeding beyond a newspaper article, aren’t we violating the prohibition of accepting
lashon hora?

A.

SBM alum, noted translator, editor and historian Rabbi Elli Fischer reminded me that | had
taught Shoeuil uMeishiv 1:185 many years ago in response to very similar issues. Rabbi Fischer
also said that his translation of that responsum on Sefaria was based on one | had made. | can’t
find my original translation, but I’'m including below a summary of the responsum, plus an
excerpted text with a modified version of the Sefaria translation.
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C. “Good” Deeds Done in the Service of Evil?

Rambam asks us to imagine ourselves and our world at equipoise, virtues and vices
cancelling out perfectly, so that our next action decides how G-d will judge. But is it true justice
to weigh deeds against one another, rather than responding to each deed independently? This
is a metaphysical question, but | want to approach it by putting two very concrete halakhic
analyses in dialogue with each other: Professor Jeffrey Rosen’s take on lashon hora, and Rabbi
Shaya Karlinsky’s approach to dealing with abuse allegations.

The obvious question regarding lashon hora is: Why should it be forbidden? Why shouldn’t
we see maximum transparency as a good, and celebrate when a false image is shattered?
Professor Rosen’s answer is that complete transparency is never achieved. We are continually
making educated guesses and filling in the blanks of our knowledge about others in order to
complete our view of them. In this process, human nature tends to assign negative information
disproportionate weight, and therefore a word of lashon hora can generate untold numbers of
unjustified negative guesses. Lashon hora is therefore deceptive in result—it makes us think of
people as worse than they are—even when true.

Rabbi Karlinsky notes, however, that abuse allegations against popular rabbis and teachers
often generate the opposite reaction. People rush to serve as character witnesses for the
accused and argue that their many acts of kindness and compassion make the abuse allegations
implausible. Rabbi Karlinsky’s response builds off a Kli Yakar. Kli Yakar understands Devarim
25:13-16 as condemning both the honest and dishonest weights of a shopkeeper who
maintains two sets, on the ground that the honest weights—and all the transactions for which
they are utilized—are essentially covers for the fraud. When accused by a victim, the
shopkeeper will produce the honest weights and satisfied customers and use them to attack
the credibility of the fraud accusation. So too, Rabbi Karlinsky argues, the abuser’s acts of
kindness and compassion are a core part of their abuse.

On the surface, Rabbi Karlinsky and Professor Rosen are in serious tension. However, they
dovetail in the following way: Our tendency to overplay the sins of others makes it hard for us
to believe that someone who has sinned seriously is also capable of great good. Where the
good is incontrovertible, we may choose to disbelieve the evil, since we cannot find a coherent
narrative that explains it.

Rabbi Karlinsky’s solution to this problem is dramatic. He encourages us to disregard
apparent good done by abusers, seeing it as instrumental to the evil, and so the evil becomes
the only aspect of character left, and cannot be ignored.

| prefer a slightly different framing of the problem. It may not be that people disbelieve the
accusations, but rather that they are hesitant to ruin a life for one misdeed when they know of
much good the accused has done. Rabbi Karlinsky’s solution theoretically works for this version
of the problem as well. But I’'m not sure it works in practice. Here’s why:

If the fundamental issue is whether the allegations are accurate, it is directly useful to
explain how the same person could have committed both great and foul deeds. But if the
fundamental issue is justice, Rabbi Karlinsky’s theory has a more uphill climb. It requires us to
believe both that the accused committed evil deeds, and that their good deeds are essentially
meaningless.



https://moderntoraleadership.wordpress.com/2014/10/01/good-deeds-done-in-the-service-of-evil/

Divrei Torah during this period of repentance should meet two criteria: cause self-reflection
and be concrete. So let me put this question in a framework that functions as a soul-mirror for
us, challenging us to make real decisions differently.

Are there people who do good primarily to enable them to do or get away with evil? Is this
an underlying motivation for other people? | think the answer to both questions is yes, which is
an introduction to more serious questions.

Base motivations can often be bent to positive aims, and one can imagine a person
successfully doing good their whole lives by convincing their evil inclination that, on some
undefined day, their reputation will be so unimpeachable that they can act as they please
without fear of consequences. So the real questions are: How much good is done by being alert
for such motivations? How much harm is done by suspicion?

Answering these questions properly likely requires developing a comprehensive taxonomy
of people who do both significant good and significant evil. Here is a tentative and very
incomplete attempt toward that end:

1. Conflicted: They have tasted the fruit of the Tree of Knowledge of Good and Evil and
found it delectable either way. There is no ultimate way to know which will predominate their
life. In the terms of mussar, we might say that they constantly revisit the same
“bechirah (choice) points.”

2. Consistent: They are fundamentally driven by a single basic passion, regardless of
whether it leads to good and evil. Examples of passion include power and eros.

3. Goal-oriented: They believe they have an end that justifies all means, and their actions
ultimately aim at that end. In an extreme version, their end not only justifies any means, but
fundamentally makes all other values irrelevant. They may believe their attainment of power to
be an essential means, and can end up confusing that means with their ultimate end.

4. Manipulative: They have no values other than their own satisfaction, but are capable of
making short-term sacrifices and long-term strategies. They will go to lengths to cement
relationships that give them what they want. But they will badly use people after a relationship
is established, using gratitude, insecurity, and hero worship to maintain control.

These are ideal types, and very few people, if any, fit any of these descriptions precisely. |
suspect, though, that each of us can recognize a little of ourselves in at least one.

It is very important to socially reward the conflicted and the consistent for the good they
do. But Rabbi Karlinsky argues that we as a community and as individuals must recognize the
manipulators for who they are. Gratitude and admiration are natural and generally wonderfully
positive human emotions, but they can be perverted. The question is how we can tell which
kind of person we are dealing with.

Perhaps the scariest experience of my life was attending a speech by the late Rabbi Meir
Kahane. What terrified me was the way he insulted his followers—he seemed depressed that
his supporters were generally not intellectually gifted—and nonetheless kept perfect control
over them. | submit that the surest sign of a manipulator is the presence of acolytes who
cannot tear themselves away no matter how badly they are betrayed or humiliated. When
apologists for the accused include people whose trust has been betrayed, look out.

Now it seems to me from a legal theory perspective that in general we rule that 2 ni¥n
N2112 NI2Y ['X 17207 DTX= interpersonal mitzvot do not require intent to be legally significant.
Money given to the poor is charity even if given for the sake of personal aggrandizement, even



if it is not ideal charity. So from a theological perspective, it may be that G-d rewards
manipulators for the interpersonal mitzvot they do.

From a human perspective, we cannot allow the good they do to weaken our resolve to
stop their ongoing manipulation, and, as Rabbi Karlinsky argues, we cannot think in terms of
balancing their good and evil. In particular, we must take a very jaundiced view of any
apparent teshuvah, demanding it be sustained for many years, without relapse, before even
thinking of considering them changed people.

It is also very important that we identify the goal-driven, not because their good deeds are
done in service of evil, but because their good deeds are not predictive of how they will behave
when faced by similar choices in the future. Most specifically, they are likely to behave
differently when trusted with power than when they are powerless.

In the foremath of Yom Kippur, it is and should be emotionally difficult to set high standards
for accepting the repentance of others even as we ask G-d to set abysmally low standards for
our own. It is similarly hard to judge others by their worst aspects as we ask G-d to judge us by
our best. We are mostly, | hope, conflicted or consistent sinners, striving to find ways to
empower our best selves. We would rather believe that all others are doing the same, and we
pray for G-d to take that as His premise. But that may be a Divine luxury in which we cannot
always indulge.
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D. Responsum Shoeil UMeishiv 1:185
Introduction, followed by text with English translation

In 5613 (=1852-3), Rabbi Yosef Shaul Nathanson (1808 — 1875) was heading a successful yeshiva
in Lvov (Lemberg) rather than serving as a communal rabbi. He was independently wealthy.
Teenagers in nearby Community A alleged that the community melamed, or elementary school
Torah teacher, had sexually abused them eight years earlier. The local rabbi used technical
arguments to ward off a formal investigation in exchange for the teacher’s promise to leave
town.

The teacher was then hired for the same position in Lvov, apparently without anyone in Lvov
knowing about the accusations. However, the rumors soon reached Lvov. One leading
community member sought an investigation but was rebuffed. Eventually, an ad hoc beit din
was formed in Community A that formally took the boys’ testimony. A letter containing the
testimony was then sent to Rabbi Nathanson. He ruled in writing that this was sufficient to
demand the melamed’s resignation.

At least one local rabbi sent Rabbi Nathanson a written critique if his ruling, and several
important laypeople wrote him in support of the melamed'’s character. Rabbi Nathanson
responded to these critiques in writing as well, integrating his joint responses to two of them
into the version of the responsum he eventually published.

This case seems highly instructive and reflects mistakes still being made today. Let’s look for
example at these elements of the narrative and consider possible contemporary parallels:

a. Abuse accusations were ignored locally and addressed by mainstream authorities only after
advocates make a big public fuss.

b. The eventual official investigation used technicalities to avoid the substance of the matter.

c. No effort was made to prevent the same cycle from happening somewhere else.

d. Matters improved only when a recognized scholar with independent means but no communal
office took responsibility for Torah.

Rabbi Nathanson makes clear that the legal presumption of innocence still applies, and one can
believe well-founded allegations only to the extent necessary to prevent harm to others. One
cannot punish based on such allegations. However, one can inflict economic harm — such as the
loss of a job — when that harm is a necessary consequence of preventing harm to others.
Moreover, those holding Torah authority can be held to a higher standard and removed from
their positions even if no specific major sins can be proved.

I don’t know how the story of this teacher ended. But the fact that Rabbi Nathanson was chosen
as rabbi of Lemberg four or five years afterward offers hope that his efforts eventually
succeeded.

In this context, it seems appropriate to mention that | have withdrawn after decades of service
on the Boston Beit Din, and made clear that | will not return until the profound concerns | have
raised about its operations are adequately addressed. These concerns do not touch on the
validity of gittin issued or conversions performed by the beit din. However, for the foreseeable
future, | cannot take responsibility for the beit din’s policies, positions, or actions. By the same
token, the beit din cannot be held accountable for mine.
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1. Inthe year 5613 (1852/3), it happened in a certain city that a rumor was heard about
certain teacher who had been living there for 8 years.
2. The children who studied under him in their youth, and are now 13 or older —
They testify that in their youth, when they studied under him, he defiled them with
homosexual intercourse, God save us.
3. This past summer, when the matter became known to a God-fearing man, he cried a great
and bitter cry,

D > o s w

4. and the matter came before the rabbi, the head of the rabbinical court,
5. and behold they did not wish to formally accept testimony,
6. and this man [the accused] accepted upon himself via an oath and a vow that immediately
after the ?academic term? he would move away from there.
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7. Behold, afterward he wished to be a teacher in Lvov,

8. but when the rumor was heard in Lvov, one respected layman (of Lvov) sent a letter to
the rabbi, head of the rabbinical court of the community?,

9. and (the rabbi) responded

10. that he sat with a rabbinical court to investigate and inquire into the matter,

11. and did not find a smidgen of ineligibility according to the laws of the Torah (that govern
the rules of evidence for ineligibility),

12. and there was no clear evidence in the matter,

13. and “a judge has only that which his eyes see”.

14. This letter is in his possession?.

L1 think more likely the rabbi of Lvov than of X, but | am not certain

2 1t’s not clear to me whether this refers to the layman’s letter or the rabbi’s response, or whose possession it is in.
As can be seen in the first line of the next paragraph and in line 46 - there are places in this responsum where the

plural seems misplaced, so perhaps read as if *7 nnn to mean that Rabbi Nathanson is in possession of the letter.
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15. Therefore the laymen there (in Lvov) held on to the teacher there, because they said about
him that he is a master of his craft,

16. and (because) the aforementioned brazen one crowed like a crane that (the rumor) was
(the result of) a “cabal of rebels” who are frivolous people;

17. and in addition (the teacher) also gave the providers and-leaders (of Lvov) 50 “Rhinish”
gulden to be kept off the army recruitment list, and therefore they are interested parties.
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18. Behold, during [the week of] Parashas Va’era, a letter reached me with formally taken
testimony, signed with the signatures of three respected men,

19. and one man testified to me that he recognized the signatures (based on previous
familiarity)

20. (In the letter.) two young men testified, one who is now 15 years old, and one who is
today 13 years old and more,
that in their youth, while they were learning with him, as boys of around 9 years old or
less, he would defile them with homosexual intercourse when they would sleep with him
in a bed in the room where he lived.

21. The matters came with much detail that is too disgraceful to put in a book.
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22. This is what | responded:

23. In truth, I have already written about this at length in a responsum®

24. that to disqualify a person it is necessary that there be two kosher witnesses.

25. and | cited the words of Pri Hadash and Ritva that disqualifying a person requires two
kosher witnesses. and it is like judging capital cases -

26. if so, here, where they were minors at the time of the act, and they are not believed to
testify in their adulthood about what they saw in their childhood, as explained in Choshen
Mishpat §35°, except regarding matters that affect only rabbinic law [as opposed to
biblical], so here, to disqualify a person - they are certainly not believed.

% That is my best guess as to what the German term refers to
4 Possibly Tv:T Xaman 2'wni 7x1w. But this question comes up in quote a few of Rabbi Nathanson’s responsa.
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27. However, according to what Maharik and Terumat Ha-deshen wrote, which R. Moshe
Isserles embedded in Shulchan Arukh,
28. in a case where it is not possible for there to be kosher witnesses, even a woman and a
minor child are given credibility,
29. and if so, in this matter, where it is certainly impossible for there to be adult [male]
witnesses, and it is impossible for there to be [formal] testimony regarding the matter,
30. for without a doubt this man, although he is wicked and vulgar, his actions are done in
concealment, and he sports only with young children,
31. He is like a “madman shooting flaming arrows . . . who says “I am only sporting.” (Prov.
26:18-19).
32. If so, it is obvious that they are credible to testify.
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33. Especially as, do we wish to disqualify him from testifying or taking an oath?! We are
only saying that perhaps he did this,
34. and the [Sages] already said (Niddah 61) “A bad report — even though it need not be
accepted, one is obligated to take it into account.”
35. And on Moed Kattan 18 they said that “A bad report - in any event, part of it is true.”
36. If indeed so, then woe unto us that in our days such a thing arose, that a man like this
would be a teacher of young children of the study house, the breath of whose mouth is
pure, and there is a concern that the breath of his unclean mouth will defile them.
WX 7un NImMmn AN 'on? IRy My T v 3"vi .37
X1 0'912021 NN'7YW NAIWNA AW YWR TV 70?7w017 21?7winy .38
,'RUN 7V 01907 17 N =nNan NaT= N'T 7R e TN .39
NAIYN N ORI, [T](2)"n0a w"ann w'nd ,naIwn )'w X7 - I'RON 7Y nTINN 'Rw 71,40
.0U WR A"IYUN N2TA WORInRT?
37. Therefore, in my opinion it is proper to remove the crown of teacherhood from his head,
38. and ?they should be concerned for their lives? until he repents with a full repentance and
mortifications as appropriate.
39. and then he may once again accept the ?obligations marking full committed to
punctilious observance?, and he ?will have atonement? for his sins.
40. But so long as he does not confess his sins - repentance is inapplicable, as Tevu'ot Shor
#4 states, and as | wrote at length in a responsum to Drohbych concerning a ritual
slaughterer there.
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42
.43
A4
(41-44 cite a homily about repenting for certain sexual sins that | do not understand well enough to translate.)
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55
56

o7

58
59
60

Regarding what we wrote above concerning a bad report, that even though one need not

accept it, one must take it into account,
| later found in Maharik 8188 that he wrote

that it is only permissible to (take it into account) in order to save them, but not to punish

them with any punishment
and it is forbidden to shame them on the basis of an evil report (about them).

However, that was specific to the case there, where there was nothing but a bad report,

but here there was formal taking of testimony, so even though there were no kosher
witnesses, it is still better than a mere bad report,
and it is obvious that it is proper to refrain from giving him students.
This is my humble opinion.
X' MY NITAN '9 P "wa nanli
J70 WIRN 7Y 210 0'%'7N1 DN2TAN 0NN Y YN
TN DNYYT7 'MIAYN TWUR DT
Behold, on the week of the holy Shabbat of Parashat Toldot that same year,
two letters reached me speaking and advocating on behalf of that man.
And this is what | responded to them both at once:
1Ty 727 X7 Nn 7y 9¥ann7 20 w'n
"y "0 NaIwN2a ya'n 0"inm N2aT Moy n7nna andi
TV7 N'NINYT NITY NI2A7 |'RY
,INXVY U"NndILITY MAIYN NN
NXIIOKN 'WNOK7 KINT IND "IRYUT
TA TIATERVN NAIOT 7" 'R NITY V7 DA IRIAN DY 9'oIn NI
MY - XIIOKN 'WNOXYT KIN DXT N [n'o n"In y"wa Xl
That which you the Rabbi wrote to excuse why you didn’t accept testimony,
writing first on the basis of the statement of Maharam Mintz in Responsum 75

n

.61
.62
.63

.64
.65

.66

.67
.68

that one must not take testimony in order to publicize negative material about someone

the response is evident from his argument, and as he wrote himself
that the present case is different, because the purpose is to keep him from sinning.

| add that this is evident also regarding the case of a single witness (who is whipped for
coming alone to testify to someone’s sin), where we maintain that “Tuvia sins but Zigod

[the lone witness] gets lashes,”

yet Shulhan Arukh Hoshen Mishpat 28 explains that to prevent someone from sinning, it

is permitted [to testify as a lone witness].



69.
70.
71.
72.
73.

74.

75.

15

D10 DNT D170 DX DYTYN NAT QT IN7yn w'ni .69
malwna ntad>" .70
mnan X7 2" .71
=NIY91 1*TO=1"TD> DINT NNX NITY N'A'Y 'Wa DTR 710971 NTNIM NITY DNT INvn W' na .72
X272 NTNIM NITY 17'9KT "M 9TV 'MINK IXT 'MIan X7 .73
{.an "2} X1 RDY T 74
That which Your Honor wrote that the content of the witnesses” words are worthless
because they are (testifying about what happened when they were) children —
| wrote the same in my responsum,
Therefore | did not understand (your response).
Also that which Your Honor wrote that they are separable witnesses, and to invalidate a
person requires that the testimony be unified because it is like judging a capital case —
I did not understand, because I made an even stronger statement, that there isn’t here
even separable testimony,
and (so your response is) similar to that fisherman (who kept a small fish even though he
already had caught a larger fish)
1TOD A'WK NNY Ml .75
I will now respond seriatim (to the remainder of your objections).
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. What you wrote about my statement that to prevent sin it is not necessary to collect

[testimony] in the presence of the accused,

77

78.
79.

80.
81.

. and that which your honor wrote, that one can say in cases of issurin (non-capital ritual
law), since they can be adjudicated on the basis of testimony not taken in court, as the
author of Netivot haMishpat writes at length in 838 and 828, that it is also true that the
testimony need not be collected in the presence of the accused, because it was only courts
that the Torah specifically enjoined to accept (testimony) only in the presence of the
accused —

behold Your Honor’s basic rationale does not meet with acceptance,

because even the words of the gaon [Netivot Mishpat], begging forgiveness of the honor
of his Torah, so not seem at all illuminated (i.e. correct),

and the response in Meshovev Netivot is excellent,

but learn it from there, because | do not wish to dispute that eminent sage owing to the
DO of honoring the Torah.
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82. And that which I wrote to distinguish,

83. that it is only if we are trying to disqualify someone’s presumption of eligibility as a
witness—

84. in that regard [the testimony] must be taken in the presence of the accused —

85. but here - we are coming only to distance him; so that he does not study with students
until he repents -

86. we are not coming to disqualify him (as a witness) —

87. regarding this your honor wrote that he did not understand my discourse at all,

88. for any time we disqualify someone it is only until he repents, but nevertheless we are not
empowered to disqualify (on the basis of testimony taken not in his presence.)

89. | say that you wrote well that you did not understand my discourse.

90. My intent was simply that that it is only when we are removing someone from his
presumption of credibility — it is there that we say that the default is that everyone has a
presumption of credibility and it is impossible to disqualify him (on the basis of
testimony) not in his presence,

91. especially if it will constrict his livelihood.

92. But here, has his presumption of credibility been disqualified?! We are merely saying that
a teacher of children must be more in awe and fear of God’s word than other people,

93. but here we see that he is frivolous ,

94. therefore we must distance him so that he returns in full repentance.

95. Thus, on such a matter it is impertinent whether testimony was accepted while the
accused was not present, and as long as such rumors about him are heard, it is disgraceful
and outrageous for him to teach there until he repents fully.
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96. And your contention that [the court panelists] are disqualified because they accepted
testimony without the accused present —
97. I indeed see that this is the reason they did not want to accept the testimony at first,
98. ?so that if others accepted the testimony —
99. he certainly would not want to appear before them, and (now) he need not appear before
them, and (also) *° they were afraid to accept testimony —
100. and so now, even if the (original court) accepts the testimony, they (the witnesses) will
nonetheless be disqualified —
101. But their (attempt to) repair would? not have helped, since we do not maintain that one
always corroborates his original statement, (and therefore we would allow their testimony
anyway?)
102. as Ketzot Ha-hoshen states in 28:7 and 33:2, and brings clear proofs at length.
103.This is correct as a matter of law, as | wrote in a responsum to the holy community of
Przemysl.
DTV DW N K"NT 722 (O NITY X 7227 nmT A"7 o v'wini 7"Minn nwa w' 7y w'ni. 104
,0MYd
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104. What you wrote regarding what | wrote in the name of Maharik and Shulhan Arukh 8§35
that the practice is to accept the testimony of even a minor when it is impossible for valid
witnesses to have been present -
105. about this you wrote that it is clear from Maharik that the claimant must be making a
claim out of certainty (for us to accept the corroboration of a minor) —
106. | am astonished! There, a claim of certainty is relevant, for the reason that Maharik
states: that otherwise, [if claims need not be made with certainty], you would not be allowing
anyone to live a normal life (owing to frequent false accusations)
107. But in the present case, why does it matter that (the adults who want the teacher fired
accusers) lack certainty?! Should they have known (what the teacher was doing?!) Are we
relying on their testimony?!
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108. Regarding what I wrote that the principle “A person does not establish themselves as
wicked” (meaning that we do not give a confessions credibility to disqualify the
confessor) does not apply here, where their desire (in confessing) is to repent (of their
sinful deeds, so their confession will anyway not result in their disqualification),

109. and regarding this, Your Exaltedness wrote that this (exception for confessions in the
course of repentance) is so only with regard to the confessing person, but with regard to
disqualifying someone else —

110.1 am very astonished, because are we disqualifying someone based on their testimony!?
In fact they were minors, and the testimony to invalidate is accepted only because of the
decree (that we should accept their testimony in cases where there is no alternative).
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111.Regarding what I wrote, that the issue of “splitting the statements (of the witnesses) is
relevant here (meaning that to accept their statement, we have to believe that the sexual

activity occurred but not that they took part in it willingly) -

112. You misunderstood me,

113. because here, when we split his words and say that he did not have intercourse with this
specific boy, there is still no valid testimony, for in truth he was a minor;

114. just (what I meant was) that we say that regardless they were in fact present, and we
accept their testimony because a decree was made (that accepting such testimony is
necessary, as explained above)

115. But for [them] to testify that [the teacher] committed sodomy (and therefore should lose
his presumption of credibility — for that they would not be given legal credibility (since
they are testifying about events that they witnessed as minors. This is clear.
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E. Facebook Post by Ariela Sternbach November 14, 3:54 pm
followed by unauthorized English translation by Aryeh Klapper
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Unauthorized English translation by Aryeh Klapper

A post that | did not want to write, but that integrity requires. | hope that Hashem will aid me to
say the proper words.

In 2016, when | worked at Yediot Acharonot, | met a stranger who made me commit to
confidentiality about the content of our meeting. The topic of the meeting was Chaim Walder.
After the initial shock, which was like a punch in the gut, | began to work.

They did not give me much information. | was told that there was a nondisclosure agreement
with a victim who did not wish to speak, and asked to find other victims.

| turned over worlds in a very creative fashion to reach victims. | even went out on a
treacherous date with a therapist from the Center for Children and Families in Bnei Brak who
pressured to “know me better” (I apologize to his ex-wife, and am glad for her sake that they
divorced) to try to extract information from him about Walder’s conduct in the treatment
center.

| did not alight on even a thread bordering on significance, and | abandoned the matter. |
thought that perhaps they had used me to try to find dirt on Walder.

In 2018, | tangentially threw Walder’s name out to a public figure with many, many
connections. Two days later, a good friend of Walder reached out to me and asked to meet
with me in order to suggest an deal (in those words, documented). | met with him, and he said
to me openly: “Chaim is a good friend of mine. There was an agreement between someone
who had complaints and Chaim’s wife. Chaim didn’t even know about the agreement. We are
speaking of a pitiable young woman who sought him out. | suggest that you meet with Chaim.
He has many stories about the Charedi sector to give you. He genuinely wants to meet with
you.” The deal was — we will give you other stories about the sector, but don’t dig (into this
story).

Since | had found nothing against Walder, | told the truth: “I have searched but not found
anything against Walder. | let it be — | don’t seek to blacken someone actively”.

But Chaim insisted on meeting me.

In July 2018, he wrote me that he was giving a lecture in Beitar and would be happy if we met.
We met. He brought with him to the meeting a stack of his books and insisted on giving them to
me. We spoke in general terms about our work, and frankly, | don’t remember what was said
about this matter specifically.

Now to the last period:

When the story of Meshi-Zahav blew up, the name of Chaim Walder came up again and again.
Just about every journalist received his name.

There is no reason for me to enter into the details of internal politics, but “Meshi-Zahav’s
people” tried in every way to push forward an investigation of Walder. This time | did not need
to speculate — | knew that there were sources who wanted his head to further their own
interests.

At the foundation of every investigation, there is a self-interested source, and this is in order
and legitimate so long as the published story is true and has public significance. But this time |
was afraid that they would entrap me with false testimony sewn together by trickery and lots of
money.

One of those days | was nearly convinced. An acquaintance wrote me that his therapist —a
serious chasid — sought to speak with me and give me information about Walder, since he had
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researched me and realized that he could rely on me. | decided to listen — maybe nonetheless
there was something there — but already the next day that same acquaintance pressured me:
“Call him! They gave the impression that their sandclock is running out, and they are afraid lest
they delay the train. They are putting pressure on me!”

| realized that they were again trying to use me. What was the pressure? Why was It so urgent
for them to get action?!

| had a conversation with Aharon Rabinowitz, so that we could each provide the other all the
information in our possession. He admitted to me that he had found nothing on Walder. From
my perspective, this certified that Chaim Walder was a sacrificial lamb.

More than that — since my meeting with Walter, | had kept up a friendship with him. We
consulted with each other on a rich variety of topics, and we had a good and trusting
connection.

Chaim Walder knew all the long way through that they wished to publicize his deeds. At this
stage, he partnered with me and consulted with me, and |, believing in his innocence, advised
him to be silent and not to respond to the rapidly circulating rumors about him. | truly believed,
or wished to believe, that we were dealing with an effort to destroy based on personal enmity.
We had not a few conversations and written exchanges about this. Once | even wrote him
humorously: “Just if they find something on you, don’t do a Meshi-Zahav (=attempt suicide) on
us!”

Here’s the turning point: This morning | met Aharon Rabinowitz. | heard from him all the details
that cannot be published — the main cause for this being to protect and defend the victims.

| believe the victims. | believe the report that Chaim Walder hurt women and abused them
sexually, and even more seriously, psychologically.

It would be much more pleasant for me to be silent, to look away from any

investigation. Certainly from one such as this which is not mine.

More than that, this post burns so many ties | had with public and media figures who

would certainly have “compensated” me for my silence in the matter and given me “good
items”, but the truth is more important than anything. It is specifically because so many people
are having difficulty believing that the legendary Chaim Walder is a sex offender, as It appears,
that it is important for me to say: | believe the victims. They did not act out of self-interest

and were not overjoyed to work together. Shira and Aharon (both amazing!) worked hard to
gain the victim’s trust and to investigate and check carefully that there isn’t some interest-
driven trap hidden in this.

Another, more important point — by the nature of his educational position, Chaim Walder has
access to confidential information about many key people, leaders and rabbis in the Charedi
sector — the most desperate complaints go directly to him as the number one educational
counselor in Charedi society.

| would not be exaggerating if | said that Walder’s personal closet contains the largest skeletons
of Charedi society. Now you can imagine how many media figures, rabbis, and executives have
an interest in preserving his good name.

| recognize that many people will take the words that | have written here and use them to
prove how far they went to purse Walder — indeed | myself have detailed, in great detail, how
far they went to look into him. But the opposite view is correct — | wrote as transparently as |
could in order to make perfectly clear how cautious we are.
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We are in deathly fear of becoming playthings in unclean hands.

My greatest fear is to err and destroy a human being’s life. We do not wake up in the morning
seeking to chop someone’s head off. There are many items that psychologically | would enjoy
working on more, and they are not lacking, but my public mission requires me to be cautious,
and before all to protect and to prevent additional victimizations.

About a month ago, an investigation was published that had at its center Charedi media figures
at its center. Someone wrote to me that there was a widespread rumor that | was not
condemning one of the central figures because he buys my father aliyot in shul.

I laughed out loud.

My obligation is only to Heaven. The truth needs to be said; the victims need to be embraced,
even if this entails paying a personal price and burning ties and bridges.

We are here for the sake of the weak, not to serve the purposes of the strong.

Louis Brandeis, the Jewish American Supreme Court Justice who was known as “the tribune of
the people”, said: “Sunlight is the best disinfectant”. Thank you to all the rays of sunlight who
worked on this disinfection.

The post is closed to comments because | have no ability to control what will be written and no
interest in being sued for libel.
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A. Lashon HaRa: Law or Ethics?
Week 1 Summary of SBM 2021
By Tani Greengart and Jacob Klein

Halakha is generally thought of as a set of established rules that mandate detailed and
objective behavior. However, in the area of lashon hara, this may be incorrect. The widely
accepted concept/psak that lashon hara is permitted when it leads to a sufficient positive
purpose (leto’elet), without rigorously defining which purposes are sufficient, presents the
halakhot of lashon hara as more akin to broad principles that are left for each person to
interpret in their own lives.

Rav Elchanan Wasserman makes the radical move of seeing lashon hara as a paradigm
rather than as an exception. He contends that all interpersonal halakhic prohibitions are
permitted le’toelet (Kovetz He’arot, Yevamot 90b).

Rav Wasserman'’s derives this stance from Ketubot 32a. The Talmud there cites beit
din’s legal power to administer lashings as punishments for Torah-level crimes as an exception
to the Torah prohibition against chavalah (injuring another person). Rav Wasserman wonders
why the gemara does not instead cite the authorization for parents or teachers to administer
corporal punishment. He answers that because those authorizations apply only when the
punishment is administered for the benefit of the person being punished, they are not
exceptions to chavalah — rather, they do not fall into the category of chavalah in the first place.
(Therefore, in a society which views corporal punishment as against the best interests of
children, we might interpret that it is forbidden.)

Rav Wasserman expands this into a more blanket statement: All purely interpersonal
prohibitions are defined to exclude cases where the action is done for a positive purpose. Thus
the prohibition against afflicting an orphan does not prohibit chastisement necessary for job
training; one may hate a person who commits certain sins without repenting; and one may
speak evil of others (lashon hara) to break up a fight. One question Rav Wasserman does not
answer, however, is what specific level of “positive purpose” is required to void all these
prohibitions. In shiur, we discussed whether we felt that the concept of /leto’elet needs to be
defined rigorously for each situation, or is it instead better to leave the definition of leto’elet
open for each person to interpret in whichever way they think is right for each situation.
According to the first position, interpersonal halachot seem like formal laws, while according to
the latter position, they seem more like general ethical principles.

We then compared Rabbi Wasserman’s broad perspective on bein adam lechavero to
the analysis of lashon hara in Minchat Asher Vayikra 41:3 (Rav Asher Weiss). Minchat Asher
references the Vilna Gaon’s (GRA) commentary to Esther 10:3, which cites lashon hara and
anger as examples of bad middot (character traits). He understands this to mean that lashon
hara is not a legal prohibition in the usual sense of an aversion to specific actions. Rather, while
lashon hara is not an emotional state like anger, which is entirely a middah, lashon hara is
prohibited as an expression of bad middot.

Lashon hara therefore falls into a nuanced category lying between middot and
halacha. Words that can be taken as lashon hara are not inherently sinful. To be careless and
speak lashon hara in levity is sinning through negligence, and intentionally attempting to hurt
someone with words is certainly lashon hara. However, if one speaks in a way that
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unintentionally harms someone else, not through carelessness, Minchat Asher contends that
one has not sinned even accidentally, because the action in no way reflects character. He also
uses this approach to explain the Chofetz Chayyim’s contention that the same words can be
innocent reproof when said in a sincere attempt to help a friend improve, but become lashon
hara when said hypocritically by someone who shares the fault they are criticizing.

Minchat Asher uses this understanding of lashon hara to address the question of
whether teachers can ask students to inform on their misbehaving fellow students. Rav Weiss
contends that it depends on the maturity of the students. As they approach bar or bat mitzvah,
they will be more able to understand that lashon hora is generally wrong but that exposing a
sinner may nonetheless be permitted or even obligatory when done leto’elet and with good
intentions (these being described by Rav Weiss as devarim peshutim, simple matters).

Rav Moshe Feinstein (Igrot Moshe YD 2:103 and 4:32) contends that while lashon hara is
theoretically permitted in a case of leto’elet, nevertheless telling students to inform is always
forbidden. (Rabbi Klapper suggested that he meant this only when the misbehavior would not
cause interpersonal harm.) Rav Feinstein calls it an “ugly matter” for a teacher to encourage
such a thing, as he fears it would cause students to take the stringent prohibition of lashon hara
less seriously. Rav Feinstein acknowledges that stories abound in the gemara about great rabbis
telling their teachers about their friends’ faults, but he explains that in those cases, the rabbis
who told did it with pure intentions, to help their friends improve. If one could be sure that all
students would have such pure motives in telling the teacher, there might be room to say it is
permitted. However, practically one cannot assume that even teachers have the proper
motives in these situations, much less that the children do, and therefore teachers should not
encourage students to tell them about classmates’ wrongdoings.

Rav Feinstein further contends that even in talmudic times, teachers never told students
to inform. The Talmud only tells of cases where students decided this of their own volition.

We wondered why there should be a difference between students informing on their
friends of their own volition, and doing so after being told to by a teacher. Some SBM Fellows
suggested that the teacher’s pronouncement would lead to the students speaking more lashon
hara, or that students would be more likely to speak with improper motives after being
encouraged by the teachers. Alternatively, Rabbi Klapper suggested that perhaps the whole
purpose of education is for teachers to show students how to make their own decisions in
complex situations like these, and the only way to do that is to give them full autonomy to
choose whether to tell on their friends. Regardless, we noted that it was interesting that while
it is fundamentally permitted for students to tell on each other, so long as this is done for the
right reasons, their teachers are not allowed to tell them that it is the right thing to do.

This connects to the suggestion we made when discussing Rav Elchanan
Wasserman'’s broad view of interpersonal mitzvot. It is possible that halakhic concepts, such as
leto’elet, are deliberately left vague and undefined so as to leave room for people to make their
own moral decisions and develop their moral character. This means that as we move into this
summer’s discussion of privacy in halakha, we need to be thinking not only about what Jewish
law in this area should be, but about the extent to which halakha should be formulated as law
in this area rather than left as broad principles for individuals to apply in accordance with their
own values and character.
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B. Privacy and Halakhah
Week 2 Summary of SBM 2021
by Miriam Smirnov and Lexie Botzum

SBM 2021 is focused on the rights and obligations inherent in the concept of privacy.
But we discovered this week that we don’t really even know what the word “privacy” itself
means! Certainly the word never appears in TaNaKh. So we read the seminal 1890 article “The
Right to Privacy”, by Samuel Warren and his law partner, the future Justice Louis Brandeis. We
looked at some potentially connected halakhic cases such as the Ba B’Machteret, the thief who
is caught tunneling into someone’s home, and the rules for partners who wish to divide a
previously shared space. We also examined the relationship between halakha and other sorts
of Torah norms, and the relative strengths of mitzvot. Even if the Torah values privacy, what
status and force do values have?

In this article, we will give you a peek into our amazing week of learning together - we
will review sources, share interesting questions, go on an apparent tangent, and perhaps even
emerge with a working definition of how “privacy” can be understood within a halakhic context.
Thanks for joining us on our journey!

A. Warren-Brandeis Article:

Warren and Brandeis reviewed almost 400 years’ worth of common law precedents to
create a definition of privacy, its limits and obligations, that continues to have enormous
influence on American law.

They presented a fascinating history of privacy protection in the common law. The law
provided “full protection in person and in property” from the start, but understood that to
mean only that law gave a remedy for physical interference with physical life and
property. Over time, the definitions of “person” and “property” expanded to recognize the
legal value of “sensations”, so that the law now sought to protect against things such
as intimidation (as in our days cyberbullying) or discomfort (such as that caused by neighbors
playing loud music at 2am), or libel and slander, lest we be publicly shamed. The basis for this
development was not property law - the (primary) concern wasn’t with the possibility of losing
income or customers - but rather a new recognition that we all have the right to our own
“inviolable personality”.

Warren and Brandeis argue that this right applied regardless of the objective value of
someone’s ideas or art or work products. | have the same and equal right to my doodle as the
greatest artist has to their masterpiece. They posit a general right to privacy for thoughts,
emotions, facial expressions (!), personal conduct, attitudes and conversations.

Interestingly, they make an exception in the case of political figures. They say that
people running for public office must surrender their right to privacy, because the needs of
democratic process trumps notions of privacy. But for almost all others, there is a general “right
to be left alone”, which everyone has the responsibility to protect for each other.

Does halakhah recognize a “right to be left alone”?
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B. Ba baMachteret

The Torah tells us that a homeowner may (and perhaps ought to) kill a furtively
trespassing thief (unless the thief would certainly flee rather than kill if confronted). Does the
Torah’s ruling emerge from something akin to the ‘right to an involate personality”, free from
threats to life (and with a right to private space)? Is it rather a psychological accommodation to
the reality of the homeowner’s fear (like the case of the blood avenger, comparison implicit in
Rav Yosef Bekhor Shor’'s commentary)? Oris it a pragmatic move to create a deterrent against
people tunneling into other people’s houses for the purpose of assassination?

C. Eavesdropping

The opening Mishnah of Tractate Bava Batra rules that partners who divide a shared
courtyard can compel each other to build a community-standard wall between their newly
separate spaces. The Gemara wonders whether this demonstrates that hezek reiya (= damage
by seeing) is called “hezek”, meaning that it has legal force. The outcome is that it may in some
sorts of spaces and cases and not in others; there is no one all-encompassing rule. We
attempted to determine what hezek reiya fundamentally *is* - is it the embarrassment or
discomfort | experience from having my private matters observed? Is it that a loss of privacy
lowers my property’s value, so that | can force a contribution for preventative measures?

Chashukei Chemed (Rav Yitzchak Zilberstein) on this Gemara connects this question to
the issue of whether eavesdropping is forbidden. Am | permitted to listen to someone who is
unaware that | am listening? (It’s unclear to what exact scenarios this refers—is the sheilah
about permissibility of purposefully and intently “listening in” on another conversation, or is it
about whether | must actively avoid overhearing others’ conversations?) On the other
extreme, he considers whether one may surreptitiously put listening devices in the home of
someone you suspect of intending to damage you.

Chashukei Chemed initially presents the issue as a machloket rishonim. Why doesn’t the
Mishnah require the partners to build walls that effectively block sound as well as light? Meiri
explains that the Talmud'’s apparent lack of concern for hezek shmiya is grounded in the
empirical reality that “people are careful with their words”. This suggests that where people
are not careful with their words, halakhah would be concerned for hezek shmiya. By contrast,
Rabbi Eliyahu Mizrachi states categorically that unlike hezek reiya, hezek shmiya is not
considered hezek.

However, Chashukei Chemed concludes that even Mizrachi may concede that halakhah
forbids listening to others’ conversations, in person or via device. Mizrachi’s point is only that
the law does not force people to build walls or otherwise prevent themselves from accidentally
overhearing - because “the walls have ears” anyway, it is the speakers who bear the burden of
preventing accidental overhearing.

Finally, Chashukei Chemed makes a concession that harkens back to R. Elchanan
Wasserman claim (see last week’s summary) that all interpersonal mitzvot are permitted when
done I'toelet, for a positive purpose. He suggests that eavesdropping is permitted for reasons
beyond protecting oneself from damage. For example, a teacher who suspects a student of
wrongdoing may listen in on the student if their purpose if to fix the students’ ways. (Rabbi
Klapper and some fellows were skeptical of this strategy.)
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D. Mushba V'Omed M’Har Sinai

The Talmud in several places describes the Jewish people as mushba v’'omed m’har sinai
(sworn to observe the mitzvot at Sinai). The halakhic implication is that oaths to refrain from
Torah violations are redundant and have no legal force.

On Shavuot 23b, the Gemara raises an apparent contradiction based on this
principle. The Mishnah states that a Jew who takes an oath not to eat violates their oath by
eating neveilot and tereifot. Since neveilot and tereifot are already forbidden by the Torah,
shouldn’t the oath be considered redundant?

R. Yochanan responds that the oath is an isur kollel: even though the Jew ate forbidden
foods, the oath is not intrinsically redundant since it also forbids eating foods that would
otherwise be permitted.

Reish Lakish offers a different suggestion: this is a case of one eating only a “chatzi-
shiur” = less than the amount necessary to deserve lashes for the violation. He notes that there
is a dispute between Rabbi Akiva and his colleagues as to whether an oath “not to eat” includes
such small amounts. According to Rabbi Akiva, it does; according to the Rabbis, one has to
explicitly state that such small amounts are included. Either way, Resh Lakish contends that
Jews are not foresworn from Sinai not to eat a chatzi-shiur of forbidden foods.

The Gemara then goes through a formalistic process of determining why each amora
didn’t use the other’s resolution. It asserts that R. Yochanan prefers his solution because it
enables him to explain the Mishnah in accordance with all opinions without varying the text of
the oath.

Tosafot ask: Isn’t there an obviously better answer for why R. Yochanan’s rejects Reish
Lakish’s teirutz? Yoma 73b teaches that while Reish Lakish holds that eating a chatzi shiur is at
most rabbinically forbidden, R. Yochanan holds that it’s d’oraita, Biblically forbidden. Therefore,
shouldn’t the Gemara have said that for R. Yochanan, the oath wouldn’t take effect on a chetzi
shiur, since a Jew is already mushba v’omed m’har sinai?

Tosafot are forced to respond that the d’oraita prohibition of chatzi shiur is only “isur
b’alma”, and doesn’t fall under the category of mushba v’omed. But how can a biblical
prohibition not be included within the oath at Sinai? Nonetheless, we saw that Rambam joins
Tosafot in categorizing chatzi shiur as Biblically forbidden and as not sworn from Sinai. This
reading of Rambam is explicit in R. Yosef Caro’s commentary Kessef Mishneh.

Yemei Shlomo, however, cites Rashba as contending that Rav Yochanan in fact rejects
Reish Lakish’s assertion that an oath takes effect on a chatzi shiur, and that by definition, a Jew
is mushba v’omed on every issur d’oraita.

Yemei Shlomo may be trying to forestall an intriguing and seemingly contradictory
notion that attracted Rabbi Klapper. Yoma 73b suggests that Reish Lakish holds that a chatzi
shiur is Rabbinically prohibited, and that a Jew is mishba veomed regarding chatzi shiur. Our
sugya in Shavuot leads Tosafot in Rambam to conclude that for R. Yochanan chatzi shiur is
Biblically prohibited and yet a Jew is not mushba v'omed regarding chatzi shiur. Can the two
sugyot be put together so that Rabbinic prohibitions are foresworn from Sinai, and yet
some deoraita prohibitions (those considered issur b’alma) are not? What would this mean for
our conception of these mitzvot, of the rabbis’ power and halakhic project, and of the role
halakhah serves? Where would a right to privacy derived from specific mitzvot, but not
subsumed under any specific mitzvah, fit in that scheme?
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C. Privacy, Halakhah and Constitutional Interpretation
Week 3 Summary of SBM 2021

The U.S. Constitution nowhere mentions a right to privacy explicitly. Nonetheless, whole
swathes of current Constitutional law are predicated on the existence of such a right. Supreme
Court opinions have grounded rights to abortion and gay marriage in privacy. Partially as a
reaction, conservatives have gravitated toward “Constitutional originalism”. Can these
controversies about privacy in specific, and interpretation in general, teach us useful lessons
about Halakhah? Does Halakhah have anything to say on these issues that might contribute to
the broader discussion?

Mishnah Chagigah 1:8 describes “heter nedarim” (annulment of vows) as “suspended in
air”, and those of Shabbat and meilot (abuse of sacred objects) as “mountains hanging by a
hair, because they have little Scripture and many laws”. Halakhah is certainly no stranger to the
concept that an unwritten tradition can assign meanings to a legal text that no outside reader
could derive. But — there is a difference between accepting a traditional meaning and creating
one, and the Mishnah points to these examples precisely because they are exceptional.

In the 1960s, Rabbi Normal Lamm z”| testified to the Senate Judiciary Committee that
Jewish values supported “more active and aggressive civil legislation to protect privacy” and
that “the spirit of Jewish law rejects the idea of a national databank”. The article is noteworthy
for its mode of argument, and for its specific arguments, even more than for its conclusion.

Rabbi Lamm’s article was originally published well before Roe v. Wade; a postscriptin a
later edition added that Roe had taken “the legal concept of privacy to what | consider an
extreme”, and that “there is to my knowledge nothing in the Jewish legal literature that
countenances such an extension of privacy to cover the exclusive right of a woman to decide
the life and death of a fetus”. Nonetheless, | think it’s fair and necessary to consider the
possibility of Roe when evaluating the article, just as it’s fair and necessary to consider it when
evaluating whether constitutional law should include a right to privacy.

One of Rabbi Lamm’s contributions was to consider privacy in a theological as well as
anthropological framework. G-d is not only unknowable, and He does not hide His face only to
protect human beings; rather, he “asserts his exclusive Divine privacy”, and “if this is true of the
Creator, it is true of His human creatures as well”. One who seeks to understand G-d beyond
the boundaries He sets infringes the dignity (kavod) of G-d; dignity is therefore a correlative of
privacy. Finally, human beings have a right to their privacy and dignity even in the presence of
G-d; “So sacred is this center of privacy in man that even G-d does not permit Himself to tamper
with it; that is the meaning of the freedom of the will, the moral autonomy of man.” “Certainly,
then, it is criminal for man to attempt thought control, even if benevolent.”

Now one might think that theology has no place in Constitutional law. But reading
Justice Goldberg’s opinion in Griswold, as SBM did this week, gives one a very different
impression. Goldberg rejects Connecticut’s law against contraception because it would allow
police to invade the “sacred precincts” of the marital bedroom. Similarly quasireligious
language can be found just about every time the Supreme Court extends privacy to new cases,
and this is no coincidence. Since privacy is not explicit in the Constitution, it must be grounded
in something else that can plausibly claim to have been assumed by the Constitution, and that
can plausibly claim to represent a cross-generational consensus.
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One obvious problem is that according to Jewish tradition human beings are under G-d’s
constant omniaware surveillance. “Know what is above you: A seeing eye, a hearing ear, and a
book in which all your deeds are recorded”. Indeed, one of my high school rebbeim was fond of
qguoting the Chofetz Chayyim as celebrating the advent of cameras for enabling us to
experience that Mishnah for real/

Rabbi Lamm with classically deft chutzpah suggests that this “sage advice should be
paraphrased to counsel us on how to avoid the breakdown of our privacy”. But it is not clear
why should human rulers not take G-d’s surveillance as their model as much as His respect for
autonomy. More precisely, it is not clear how one could persuade a human ruler that doing so
would be wrong.

The conceptual movement from privacy to dignity to autonomy also creates new
spheres of conflict. It is rare for my right to privacy to conflict with yours. But my right to
privacy by definition restricts your autonomy.

The starting question of SBM this summer suggests a way that my right to privacy can
also conflict with your dignity. | submit that self-knowledge is an element of dignity; at the
least; more precisely, the Torah and halakhah seems to endorse the idea that one’s kavod is
enhanced by knowing where one comes from and to whom one is related. So submitting DNA
to services such as 23 and ME can enhance your dignity, but it may also violate the privacy of
your relatives, or of the allegedly biological parents who raised you.

Rabbi Lamm cites a series of halakhot that have the effect of protecting privacy.
Rabbeinu Gershom (or someone else near the same time) banned reading other people’s mail;
the Talmud considers, and halakhah accepts, the category of hezek r’iyah, there is a general
prohibition against revealing secrets (gilui sod); damage of or caused by being seen; and the
rule that a creditor (and some argue: even an agent of the courts) cannot enter a debtor’s
house to obtain the collateral for a loan. We added in shiur that the Biblical rule permitting the
killing of a ba bamachteret (thief who enters via a tunnel) can also be understood as a defense
of privacy. None of these halakhot taken individually proves the existence of a general right to
privacy — can they do so together?

In Griswold, Justice Douglas made at least three sorts of arguments for a Constitutional
right to privacy. Among them was his famous claim that each amendment in the Bill of Rights
has a “penumbra”, and that the right of privacy emerges from looking at how the penumbras
intersect. Rabbi Lamm may be making a similar claim here.

We suggested in shiur that this might be parallel to the technique of midrash halakhah
that the Talmud calls “hatzad hashaveh”. For example, the opening of Talmud Bava Kamma
notes that each of the four “avot nezikin” (categories of liable damagers) mentioned in the
Torah has unique legal characteristics, so that they cannot be made a homogeneous whole.
Nonetheless, what they have in common can be used as a principle that decides how the
specific case mentioned in the Torah are generalized into categories. Rav Aharon Lichtenstein
zt”l taught that Rav Velvel Soloveitchik went further and saw the general characteristic as an
“ur-mazik”, a legal category that was conceptually prior to the cases in the Torah.

Justice Stewart’s dissent in Griswold memorably criticizes this method. “In the course of
its opinion the Court refers to no less than six Amendments to the Constitution: the First, the
Third, the Fourth, the Fifth, the Ninth, and the Fourteenth. But the Court does not say which of
these Amendments, if any, it thinks is infringed by this Connecticut law.” Rabbi J. David Bleich



32

consciously echoes Justice Stewart in his critique of Rabbi Lamm: “It took American jurists more
than one hundred and seventy-five years to discover a constitutionally guaranteed right to
privacy. And even then the members of the nation's highest court could not agree with regard
to which of the various provisions of the Bill of Rights serves as the locus of that right.
Nevertheless, prominent Jewish thinkers have asserted that the notion of a fundamental right
to privacy is something that Judaism taught 2,000 years ago.” Rabbi Bleich expresses general
suspicion of “an unfortunate tendency among Jews to engage in a certain form of behavior that
is best described as "me-tooism." This behavior consists of asserting that whatever truths
others have taught, we taught much earlier than they; whatever moral or social values they
profess, they acquired from us.”

There is no necessity for consistency here: one can be an originalist with regard to the
Constitution and believe in a Torah Chayyim (living Torah), or vice versa, without hypocrisy. Nor
can either method be relied upon to consistently reach the results demanded by any particular
political or religious ideology. Nonetheless, it seems likely that the arc of American law
regarding privacy has important lessons to teach halakhists as they approach the same issue,
whether or not we accept Rabbi Lamm’s claim that Halakhah originally got there first.

In the final week of shiur SBM will read articles that extend Rabbi Lamm, one that
critique him for repeating the mistake of Griswold, and that praise him for following in
Griswold’s footsteps. We'll also explore whether halakhah recognizes a “right to know” that can
trump its commitment to privacy, and whether that right and the right to privacy can be seen as
two aspects of a unified Torah concept of selfhood.
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D. Is There a Prohibition Against Revealing Secrets? If Yes, Does It Apply
Only to Secrets?

SBM 2021 Week 4 Summary
by Tzipporah Machlah Klapper (A) and Rina Ofman (B); edited by Rabbi Klapper

(A)

The halachic discourse regarding revealing secrets (gilui sod) largely revolves around
two sources. One of these sources is neither straightforwardly halakhic nor straightforwardly
about secrets, and the other may be about a specific case rather than establishing a general
principle.

The first source is Talmud Yoma 4b:

‘N2 [N'0IN 0"Win NIDN] MBH- ST HAYANIBA- ST I I-NIDH 111 1IN
2NN 2" 17 INR'Y TU IR 722 RINW AN 12T INING 1IN
LUANZ TUIA 20XA 172X 11 12T INRIY
R’ Menasya Rabbah said: From where do we derive that one who says something to his
fellow that he is in the category of 'Do not say 'until his fellow says to him, “Go say”?
As it says, “And God spoke to him from the Tent of Meeting to say...”

While the source and nature of the prohibition “Do not say” are unclear, the upshot is
that repeating private conversations without explicit permission is wrong. The use of terms that
normally appear in halachic discourse (minayin, bal, shene’emar) emphasizes the severity with
which Chazal regarded the matter. Nonetheless, because there is in fact no verse “Do not say”,
it is not clear that the intent is to establish a halakhah rather than to express ethical
disapproval.

Meiri connects our statement to a general idea of revealing secrets. He comments:

YIN T 121TNY
,TIOQ 17 N0 K7W 19 2V N,17'AN7 12T 1NIRY 1Y
"INK 77'2 DN2TH NIR 17 IR KINW 127 202 17 1R 2"KN AR 221" RInw
MNIN |2V NI
,TIO 1KY 19 9V N = 727:00192,727703/2 N1 [1AXI
.TI02 17 MNAW 1Q Y N - 710 12 2137 7201
We have learned (from here) proper behavior (derekh eretz)
that one who says something to his fellow, even though he did not declare it a secret, that
he is under “Do not say”
unless the speaker says that he is saying those things to him under “Go and say.”
This is the meaning of [Mishlei 11:13)] that
“One who is faithful of spirit hides a thing” - meaning even if it is not a secret;
“And a gossipmonger reveals a secret” - even though it was said to him as a secret.

It’s unclear whether Meiri’s categorization of this passage as teaching derekh eretz is
intended to say that it is not halakhah, or whether he applies that term to the general issue of
revealing secrets (gilui sod). Note that Meiri in his Chibbur Hateshuvah (1:4) seems to limit this
obligation to matters which the hearer knows there is a compelling reason to conceal.
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The second source is Mishnah Sanhedrin 3:7, which discusses the procedure for
delivering the verdict of the beit din after deliberations. The Mishnah states:
.|NIN |'D121 I'N - 12T IR NN
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When they had finished with the matter [of reaching a verdict], they would bring
[the litigants] back in.
The greatest of the judges says: “So-and-so, you are innocent; so-and-so, you are
liable.”
And from where do we derive that when one of the judges leaves, he may not say,
“I make him innocent and my colleagues make him guilty, but what can I do, for
my colleagues have outnumbered me?”
About this it is said: “You shall not be a gossipmonger among your nation”
(Leviticus 19) and it says, “A gossipmonger reveals a secret.”

Some halakhic writers read this mishnah and the Talmudic commentary on it as
indicating a broad prohibition against revealing secrets that falls under Lo teileikh rakhil (Do not
gossip-monger). Their primary evidence is that Talmud Sanhedrin 31a, after citing a beraita
nearly identical to our Mishnah, reports the following case:
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A certain student was rumored to have revealed something said in the beit midrash
twenty-two years after it was said.
R’ Ami removed him from the beit midrash. He said: “That one is a revealer of
secrets.”

Rabbi Norman Lamm’s groundbreaking article “Privacy in Law and Theology” cites this
case as evidence that halakhah recognizes a wide-ranging right to privacy and prohibits
“disclosure”, a category spanning lashon hara, rekhilut, and hotza’at shem ra. This is not an
inevitable conclusion from the two sources we have seen; one could just as easily argue that
Yoma is about ethics rather than law, and that Sanhedrin applies specifically to the context of
court deliberations. Rambam and Shulchan Arukh do not cite Yoma in their codes, and
Rambam (in Hilkhot Sanhedrin) replaces “Rav Ami” with “the court” when retelling the story
from Sanhedrin 31a. (See also Shu”T Aseh Lekha Rav 3:52, which derives from the Talmud’s
case that courts generally met in batei midrash)

Nevertheless, Rabbi Lamm is far from alone in using these sources to build a broader
category. Rav Shlomo Aviner, for example, in an article regarding kibbutz membership votes,
applies the second source to prohibit revealing the deliberations or vote of “ nxi1apaw 101N 72
DNV D'7N7 NXIAPNN NI2AD 1727 DNW 0'2'2UN 137 ...0TVI 72217 (“any institution in the collective
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and any committee... with regard to the things for which they have received authority from the
collective to decide on their behalf.”

Other poskim do not see the obligation as nearly as concrete or far-reaching.

For example, Rav Nosson Geshtetner (Shu”T L’horot Natan 16:68) addresses someone
who wishes to refer a friend with a sick child to a rabbinic healer, even though the person who
gave him the name told him not to pass it on. He cites our first source but concludes that
avoiding revealing information disclosed in private conversations is merely a “naib nm” akin to
(or perhaps identified with) the Chofetz Chayim’s recommendation to avoid repeating even
things which will cause no harm, and therefore it does not apply when there is (a) no harm
caused and (b) substantial benefit gained by revealing the contents of the conversation.

Rav Mordechai Yaakov Breisch (Shu”T Chelkat Yaakov EH 79) addresses the
heartbreaking case of a cancer-stricken 20-year-old who, by the norms of mid-twentieth-
century medicine, would not yet be told of his diagnosis (life-expectancy of a maximum 1-2
years). He argues that the patient’s doctor is obligated to disclose the patient’s condition to his
fiancect”e so that she can make an informed decision as to whether to marry him. Interestingly,
the value which in his analysis counters to her right to the information is not any kind of Jewish
obligation to avoid telling secrets, but rather the convention among doctors (at the time) not to
reveal such information.

Bottom line, a claim that past Halakhah has consistently included an expansive right to
privacy seems overstated. The question then is whether it can nonetheless be legitimate to
“construct” such a right out of the halakhic past by showing that a similar intuition is implicit in
a variety of halakhot.

(B)

Rabbi Dr. Judah Goldberg’s article "Towards a Jewish Bioethic: The Case of Truth-Telling"
(Tradition 43:2) integrates Torah and contemporary medical ethics to discuss the complex
guestion of what information health care workers must share with patients about their
conditions.

Dr. Goldberg acknowledges that past medical consensus, endorsed or assumed by
several poskim, assumed that truthtelling can have a significant adverse effect on a patient’s
condition. However, he cites Dr. Alan Jokowitz and Shimon Glick to the effect that
contemporary research does not show this effect. If we accept that finding as given, what
would the halakhic implications be?

Here’s an extreme example of the situations faced by doctors and ethicists. Suppose an
apparently healthy patient is diagnosed with an extremely painful disease that has no known
cure and will kill them in at most a month. Telling the patient would not improve treatment or
prognosis. Should the patient be informed? Should doctors be concerned that the information
will generate despair, or should their primary consideration be allowing the patient to make
decisions about their own life?

In the mid 20" century, medical paternalism was assumed. Patients expected and
wanted doctors to tell them what to do. They did not fell a need for involvement in the
decision-making process. Today in America, people often feel a stronger sense of trust in the
doctor-patient relationship when they feel a stronger sense of autonomy and are making
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decisions together with the doctor. Dr. Goldberg challenges us to consider whether and how
the halakhic model of the doctor-patient relationship should change in response to these
changes.
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E. SBM 2021 Sheilah

Nadav and Itamar Amramson are twins. They were born in 1993, just about nine
months after the engagement and seven months after the wedding of Elisheva and Aharon
Amramson. Each twin weighed more than seven pounds at birth.

They have a sister Yocheved, three years younger, who is single.

Aharon was killed in the World Trade Center on 9/11. His body was identified, and
Elisheva released from iggun, through DNA evidence. Two years later Elisheva married Israel
Israelson. She had dated him off and on until just before deciding to get engaged to Aharon.

Nadav is impulsive and extroverted. He lives in Monsey with his wife and 6 year old boy-
girl twins of his own. He attends a charedi shtiebel and wears the levush and goes to shiurim
etc. as necessary to fit in, but is best described as Social Orthodox.

Iltamar was briefly married but now lives alone in a medium-sized Orthodox community
“out of town”. He is cautious, spiritual, and punctilious about ritual observance in what
sometimes seems a Bal Tosify sort of way. He is gabbai of the young adult minyan at the large
Modern Orthodox shul. The Community Scholar gives the weekly shiur after that minyan. She is
a generally wonderful pastor who sometimes gets into trouble for things she says during “pure
learning” conversations

Aharon is a Cohen whose family has a long yichus tradition that they claim goes all the
way back to Sinai, and that can be traced with some certainty for at least 500 years. Nadav and
Itamar have always been proud of their kehunah, each expressing it in their own way. For
example, Nadav tends to pay exorbitant sums for pT¥ 1Iw2%' 7302 in N'RIN NNK, while [tamar
often insists on being asked for reshus at zimmun. They both love duchening despite having
terrible voices that are infamous in their respective shuls.

Itamar’s Community Scholar taught a shiur several months ago about the position that
all kohanim nowadays are only kohanei chazakah. He went to her afterward to show off his
family’s yichus shtar. She pointed out that even a direct male-line couldn’t prove that none of
the mother’s involved were pesulim, or that there weren’t hidden adoptions etc. “Even in the
deepest charedi enclaves”, she said with a smile, “I’'m told that first children of rushed
shiddukhim are sometimes born rather soon after the wedding”.

Itamar didn’t smile back. He went home and moped. Finally he decided that while he
couldn’t do anything about the past, he could at least prove his own direct yichus. So he
resolved to send his own DNA for matching to the record of his father’s DNA. He called Nadav
to tell him he would be doing this.

Nadav was very unhappy with him. “Why would you do that? What if it turns out that
our father wasn’t our father, and you’re not a kohen — what will you do?” “Stop duchening, of
course”, Itamar replies. “But won’t that get back to my shul?”, asked Itamar plaintively. After
some discussion, Nadav agrees to ask the Community Scholar whether he is permitted to do the
test over Itamar’s explicit objection, and whether he has to ask his mother and sister’s
permission as well.
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F. SBM 2021 Responsum
Can Revealing Information About Another Person Constitute a Breach of Halachic Privacy?

By Tani Greengart

Question:

Nadav and Itamar are identical twins born nine months after their mother’s engagement
and seven months after her marriage to her husband Aharon, who was a Kohen. Thus, Nadav
and Itamar have always assumed that they were Kohanim. However, their mother was also
dating another man shortly before she got engaged to Aharon, and there is a possibility that it
is this man, not a Kohen, who is the biological father of Nadav and Itamar. Itamar wishes to
take a genetic test to determine whether Aharon is his real father and whether he is in fact a
Kohen (the practical ramification being whether Itamar will do birkat kohanim), while Nadav
does not want him to, fearing a potential loss of his Kohen status. Can Itamar take the test
despite Nadav’s objections, or would the possibility of people finding out that Nadav is not a
Kohen constitute a violation of his privacy?

Answer:
l. Introduction

In order to determine whether Itamar taking the genetic test is a violation of Nadav’s
privacy, we must split the question into three parts and make a couple of assumptions.

First, we must deal with the necessity of the genetic test. Is the likelihood of a positive
test result (meaning that Aharon is Itamar’s father) low enough to require Nadav and Itamar to
examine their lineage in order to act as Kohanim? Or on the other end of the spectrum, is the
likelihood of a positive result so high that there is no reason to worry at all about the potential
effects of loss of kehunah? For purposes of this essay, we will assume that this case exists in a
sweet spot of halachic probability: The likelihood that Aharon is Nadav’s and Itamar’s father is
high enough that the twins are presumed to be kohanim in lieu of a genetic test, but that
likelihood is also low enough that we must reckon with the effects of a negative test result on
the twins’ kehunah.

Second, we must deal with the likelihood that information about Nadav’s parentage will
become public in his community. Even if the genetic test determines that Aharon is not Itamar’s
father, there would be no violation of Nadav’s privacy if \ the information would never become
public. On the other hand, if tamar and Nadav are part of a tight-knit community, there would
be much more reason to argue that the results of the genetic test could constitute a breach of
privacy.

For purposes of this essay, we will assume that Nadav and Itamar are sufficiently close
that the knowledge that Itamar has stopped doing birkat kohanim would swiftly and inevitably
make its way to Nadav’s community.

Third, we must deal with whether the public revelation that a given person is not a
Kohen would be halachically proscribed in the first place, or whether this is completely
permissible. It is this question which comprises the bulk of the essay.
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Il. Privacy in Halacha?

Before we can determine whether revealing information about someone’s ancestry is a
breach of halachic privacy, we must examine whether there is such a thing as halachic privacy,
and if so, what it would encompass.

As many have noted, there is not an explicit halachic concept called “privacy,” but there
are various areas of halacha that protect various aspects of what we today would call privacy.
Such areas of halacha include: hezek re’iyah, the requirement for people to construct their
houses in such a way that they cannot see inside their neighbors’ homes or yards;® lashon
hara/rechilut, the prohibitions against speaking badly about other people;’ tzeni’ut, the
requirement for people to behave modestly in all their actions;? gilui sod, the prohibition
against revealing secrets;® boshet, monetary payments that one must make for revealing an
embarrassing aspect of another person;° cherem deRabbeinu Gershom, an 11t century decree
by Rabbi Gershom ben Yehuda prohibiting people from reading others’ mail; and a prohibition
against a moneylender entering a borrower’s house to collect his debts.*!

It seems to me that these disparate areas of halacha can be consolidated into three
distinct conceptual categories that reflect different aspects of halachic privacy: tzeni’ut, lashon
hara, and nezek (damages). Once we have defined each of these categories and shown how all
the areas of privacy halacha fall into them, we will then return to the case of Nadav and Itamar
and see how each conceptual area of halachic privacy would apply there.

a. Nezek

The simplest conceptual area to explain is that of nezek. It is a general rule in Jewish law
that if a person does damage, he must pay for it, and there are certain types of privacy
violations that constitute damage to the offended party. For example, one may not forcibly
remove another person’s cloak or uncover a woman’s hair, as this embarrasses the other
person, and embarrassment (boshet) is considered a form of damage.*? Two Medieval
commentaries on the Torah, Rabbeinu Bachyei and the Bechor Shor, say that the prohibition for
a moneylender to enter a borrower’s house to collect the debt is also rooted in this type of
embarrassment-damage — the borrower, who is likely to be poor, will be embarrassed if the rich
moneylender sees the inside of his house.!? (This reasoning helps to explain why a moneylender
is permitted to enter the house of a guarantor to collect money;!* the guarantor is likely
wealthy and therefore will not be embarrassed for the moneylender to see his house.)

Other types of breaches of privacy can also be forbidden because of nezek. The gemara
in Bava Batra states that one may not stare at another person’s field while there is standing

6 Bava Batra 2a, 59b

7 Arachin 15b

8 Sukkah 49b

9 Sanhedrin 31a

10 Bava Kamma 90a

11 Bava Metzia 113a

12 Bava Kamma 90a

13 Rabbeinu Bachyei and Bechor Shor, Devarim 24:10
14 Bava Metzia 115a
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grain in it because that will invoke the evil eye and damage the field.'> Ramban in his
commentary on gemara brings one possibility that the whole halacha of hezek re’iyah exists
because a person looking into another person’s house or yard will bring the evil eye upon them
and cause damage.!®

If halachic privacy is based upon nezek, it becomes both a right and an obligation,
depending on the circumstance. The general rule by nezek is that a person may allow others to
damage his property, but he may not allow others to damage his body.” This would mean that
a person is allowed to waive his right to the privacy of his house or field, but he may not waive
the obligation of privacy in relation to his body.

Another characteristic of nezek, which limits its applicability towards halachic privacy, is
that it only applies when there is clearly defined damage done to a person, as opposed to
breaches of privacy that do not involve clear damage. In our case with Itamar and Nadav, it
would be difficult to argue that public knowledge that Nadav is not a Kohen would constitute
formal damage to Nadav, and therefore the category of nezek seems to not be applicable.

b. Tzeni’ut

Let us move on to the second concept relating to halachic privacy: tzeni’ut. The source
for it as a concept is a verse in Micha, which states that God wants only three things from
mankind: doing justice, loving kindness, and walking modestly (hatznei’a lechet) with God.*® It is
clear from this verse that tzeni’ut is an important concept in Judaism — apparently God only
wants three things from humanity, and tzeni’ut is one of them — but it is very unclear from the
verse exactly what tzeni’ut means and what sorts of actions it entails.

Several gemaras invoke the concept of tzeni’ut in different contexts, and by putting
those cases together, we can gain a sense of what tzeni’ut means. A gemara in Sukkah links
tzeni’ut to one’s conduct at both public events, like attending a funeral or a wedding, and
private events, such as the study of Torah.'® A gemara in Eruvin says that tzeni’ut can be
learned from cats; the commentators say that this is a reference either to cats’ unwillingness to
engage in sexual conduct in front of people or their unwillingness to excrete in front of
people.?’ Finally, a gemara in Bava Kamma says that if a homeowner allows a woman to bake in
his house, he must leave the premises while she bakes because of tzeni’ut; Rashi attributes this
to the fact that women would expose their upper arms while they baked.?!

From all these gemaras, the definition of tzeni’ut appears to be that a person must be
careful not to show aspects of themselves to other people that are not typically shown. Such
behavior is proscribed regardless of whether it A person should not behave more ostentatiously

15 Bava Batra 2b and Rashi there. A full discussion of the evil eye and its modern-day applicability is beyond the
scope of this paper, but suffice it to say that in the times of the gemara, this was considered legitimate damage.

16 Chiddushei HaRamban, Bava Batra 59a

17 Mishna Bava Kamma 8:7

18 Micha 6:8. In modern Jewish society, the concept of zzeni ‘ut is invoked most commonly in relation to women’s
clothing. While this can be a valid application of zzeni 'ut, the concept itself applies to far more than dress codes, as
we will see.

19 Sukkah 49b

20 Eruvin 100b and Rabbeinu Chananel and Rashi there

21 Bava Kamma 48a and Rashi there
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than normal at a wedding or funeral, nor should people show others their activities in the
bedroom or the bathroom, nor should women show off their upper arms.

Furthermore, the gemara about the woman baking proves that tzeni’ut not only creates
an obligation on a person not to show themselves off to others; it also creates an obligation on
other people not to look at such a person at those times. The bakery owner must leave his own
house to avoid violating the woman’s tzeni’ut. The Rashba applies this paradigm to hezek
re’iyah, saying that a person must build a fence between his property and his neighbor’s to
avoid seeing his neighbor’s private activities and thereby violating his neighbor’s tzeni’ut.?? The
Ramban also raises tzeni’ut as a potential source for hezek re’iyah.?® Chizkuni, a 13™ century
commentary on the Torah, links the prohibition for a moneylender to enter a debtor’s house to
tzeni’ut** — if the moneylender enters the house, he might see something that is not to be
shown to outsiders.

Part of the character of tzeni’ut is that it can never be waived because it is an obligation,
not a right. The Rashba, who links hezek re’iyah to tzeni’ut, speaks out very strongly against
people who have a custom not to build walls between neighboring houses and yards. He writes
that “A person may only waive his objection in monetary matters, where a person is permitted
to damage his own property. But he may not dismantle the boundaries of Israel by not acting
with tzeni’ut, as this will cause the Divine Presence to depart from Israel.”?> So if halachic
privacy is based on tzeni’ut, it can never be waived.

Another aspect of the definition of tzeni’ut, one which limits its applicability to matters
of privacy, is that tzeni’ut is only violated when people see another person showing themselves
off; it does not seem to matter whether other people know that it happened. For example, in
the gemara about the woman baking, the owner of the bakery certainly knows that the woman
using his facilities has rolled up her sleeves to knead the dough, but tzeni’ut is not violated so
long as he does not see her upper arms. So too, the gemara in Sukkah extols the tzeni’ut-based
value of learning Torah in private, even though a parallel gemara in Mo’ed Kattan says that
“Anyone who learns Torah inside, his Torah proclaims [his greatness] outside.”?® There does not
seem to be any issue with the public knowing that a person is a Torah scholar; the value of
tzeni’ut only means that they should not see him learning.

A question arises: If one person hears another person doing private activities, is that
similar to seeing and therefore a violation of tzeni’ut, or is it not similar to seeing and therefore
permitted? This may be a way to explain the debate of whether hezek re’iyah, a tort related to
seeing one’s neighbors, encompasses a category of hezek shemi’ah, a tort related to hearing
one’s neighbors. According to Rabbi Eliyahu Mizrachi, there is no such concept of hezek
shemi’ah; we might explain that Rabbi Mizrachi thinks that hearing someone’s private activities
is not similar to seeing and is therefore not a breach of tzeni’ut. On the other hand, several
modern-day authorities interpret Rabbi Menachem Me’iri as saying that there is a concept of
hezek shemi’ah analogous to hezek re’iyah; we might explain that these authorities think that
hearing private affairs is similar to seeing and is therefore a breach of tzeni’ut. As far as | know,

22 She’eilot UTeshuvot HaRashba 2:268
2 Chiddushei HaRamban, Bava Batra 59a
24 Chizkuni, Devarim 24:10

25 She’eilot UTeshuvot HaRashba 2:268
26 Mo’ed Kattan 16b
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no one, however thinks there is a concept of hezek yedi’ah, a tort of knowing things about
another person, as knowing information does not constitute a violation of tzeni’ut.

In our case, because the members of Nadav’s community have not seen anything
unseemly in Nadav with their eyes, their knowledge of his non-Kohen status would not be a
violation of tzeni’ut, and therefore the category is not applicable.

c. Lashon HaRa

Like tzeni’ut, lashon hara is a well-known concept in Jewish law whose conceptual
definition is difficult to pin down. Clearly it is some form of forbidden speech, but what type of
speech, and what aspect of it makes it forbidden? As we did with tzeni’ut, we will look to case
studies in the gemara to narrow down the definition.

The gemara in Arakhin, in defining lashon hara, makes a distinction between two similar
cases. If a person says that fire can be found in a certain person’s house, his statement is not
lashon hara because it is merely gilui milta, revealing information. But if a person states in a
derogatory manner, “Where else can fire be found but at so-and-so’s house, for they are
cooking all the time,” that is lashon hara. What is the difference between these two cases? It
appears that lashon hara only exists when one speaks negatively about another person, not
when one reveals neutral information.

The Talmud Yerushalmi in Pe’ah helps to further refine our definition of lashon hara.
The Yerushalmi asks, “What is defined as lashon hara?” and it answers, “[Both] one who speaks
it and one who makes it known.” The Yerushalmi proceeds to relate two stories of people who
hint to governmental authorities that a given person had not shown up to a work draft; the
hinters violate lashon hara even though they explicitly mention neither the absentee’s name
nor his crime. From here it seems that the root of the prohibition of lashon hara is not the
speech itself. Rather, the root is the negative information that is spread about another person.

Another halacha in the aforementioned gemara in Arachin supports this idea. The
gemara says that once a piece of negative information has already been shared in front of three
people, it is not lashon hara to repeat it because the information will spread anyway. If lashon
hara were forbidden because of the speech itself, this halacha would be bizarre —the words a
person says are the same regardless of whether the information he relays has been shared
previously. But if we understand that lashon hara is forbidden because of spreading
information about a person, it makes perfect sense. Once the information has already been
spread, there is no prohibition.

The Rambam, in codifying this halacha, adds a caveat that also fits well with the
definition of lashon hara as spreading negative information. He writes that if one repeats
negative information that was already said in front of three people, it is not lashon hara unless
the teller intends to spread the information farther. According to our understanding, it is the
spreading of negative information, not the specific words said, that define an action as lashon
hara.

Other prohibitions also fall into this conceptual category of lashon hara. The Magen
Avraham states that if a person reveals information told to him in confidence by another
person, that act also violates lashon hara, even if the information does not necessarily reflect
negatively on the person who originally told it. The Ramban brings a possibility that hezek
re’iyah is forbidden because of lashon hara; perhaps a person observing his neighbors will lead
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to the negative information about the neighbors being revealed. Rabbeinu Gershom’s edict
prohibiting people from reading each other’s mail could also be linked to lashon hara, the issue
again being the revelation of information.

How would this expansive definition of lashon hara apply to our case? It seems that if
Itamar were to go around telling people that his brother is not a kohen, he would violate of
lashon hara because he would be revealing negative information about another person. The
Rambam states explicitly that relating derogatory information about a person’s ancestry is a
violation of lashon hara. However, Itamar in our case is not planning to go around telling people
about his brother’s lack of kehuna. As far as we know, his only plan if he receives a negative
genetic test result is to stop doing birkat kohanim. Even if we include hinting at negative
information in the scope of lashon hara, as the Yerushalmi does, it would be extremely difficult
to argue that Itamar’s action of stopping to do birkat kohanim would constitute formal lashon
hara.

[Il. Conclusion

We have now elaborated on three broad areas of halacha that relate to privacy. Nezek
exists when a breach of privacy directly damages the offended party. Tzeni’ut is a factor when a
person is seen by others in ways that people are not usually seen. And lashon hara applies
when a person reveals negative information about another. But as we have shown above, none
of these halachic areas directly apply to our case.

Does this mean that Judaism is indifferent to the question of whether Itamar takes the
genetic test? Not necessarily. The Ramban famously points out that it would be impossible for
the Torah to give rules for every single area of life, but the injunction of “you shall do what is
right and good in Hashem’s eyes” means that people should extrapolate from the rules that are
given what God would want them to do in all different situations. This gives rise to the idea of
the halachic value. Even if there is no strict halacha that mandates behavior in a given situation,
we can still look to the existing halachot for guidance.

If tamar were to take a genetic test and stop doing birkat kohanim, he would not
violate lashon hara formally, but he would still be publicly revealing negative information about
his brother, and also, for that matter, about his mother (who is revealed to have slept with
another man before marriage). | believe it is fair to extrapolate from the prohibition of lashon
hara that the Torah frowns on the revelation of negative information about other people, even
ifit is revealed in an indirect way. If [tamar were to take the genetic test, he would be acting
not in accordance with this Torah value.

However, there is one more factor that must be mentioned, and that is that even formal
lashon hara becomes permitted to say if there is a to’elet, a constructive reason, for doing so.
For example, one may speak badly about a thief in order to save a potential victim from coming
to monetary harm. If the formal prohibition of lashon hara becomes annulled in the face of a
to’elet, the Torah value of not revealing negative information about people would certainly not
exist when there is a to’elet. If the uncertainty of not knowing the identity of his biological
father would cause Itamar mental or emotional anguish, that could conceivably be enough of a
to’elet to render the Torah value of revealing negative information a non-issue, and the Torah
would then encourage Itamar to take the genetic test.
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The Community Scholar should relate all these factors to Itamar, explaining that while
there is no halachic prohibition against him taking the genetic test, there is a Torah value
against revealing negative information about others, but this value does not exist in the face of
a to’elet. Itamar can then decide for himself how he understands the situation and what he
thinks God wants him to do.
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Part 3 - Halakhah and the Kyle Rittenhouse Case

“It would be irresponsible and arrogant to move directly from textual interpretation to public policy. But
perhaps halakhah - done well and with integrity - can provide a perspective that helps us see past
partisan blinders.”
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Responsa Shevut Yaakov 2:187

A question from a lad with tears on his cheeks

He was travelling with another lad, and they began to feud with each other, and the other lad
unsheathed his knife and sought to kill him, but he arose and killed him —

and now he has come to accept penitence upon himself,

or should we say “the one who comes to kill you — kill him first”?

Response:

Nowadays, it is not in our hands to engage with these laws, which are actual capital cases —
Nonetheless I will not refrain from expressing the Torah perspective as it appears to my humble
intellect in the manner of intellectual exchange, but not as a halakhic ruling.
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A. A Jewish Perspective on the Kyle Rittenhouse Trial

Kyle Rittenhouse killed two unarmed people with his rifle. The defense claimed that he
brought the rifle to the scene for the legitimate purpose of defending private property
against looters, and shot the victims in order to prevent them from grabbing the rifle and
turning it against him. Prosecutors countered that he initiated the life-and-death element of the
confrontations by wrongfully bringing the rifle to the scene, and by shooting the first victim in
circumstances that witnesses reasonably saw as unjustified. A jury acquitted him. How should
we regard the verdict and the laws that made it plausible?

Jewish tradition can’t tell us what Rittenhouse’s underlying motivations were. Nor can it tell
us how American law ought to decide such cases. Because halakhah (Jewish law) has not
adjudicated capital cases for many centuries, it would be irresponsible and hubristic to move
directly from textual interpretation to public policy. But halakhah done well and with integrity
can provide a nonpartisan perspective that may help us see the issues and circumstances more
clearly. | pray this essay lives up to that standard.

Halakhah (Jewish law) recognizes a right of preemptive self-defense, an obligation to
proactively defend oneself and others, and a prohibition against allowing others to die through
inaction. Each of these rules may legitimate the use of deadly force, excuse the misuse of
deadly force, or exempt the misuse of deadly force from human justice while declaring it an
offense against G-d. The last category of course has no formal analogue in American criminal
law.

1. Preemptive Defense/ba bamachteret

The right of preemptive self-defense is derived from Exodus 22:1-2, which declares that
there is no bloodguilt for killing a thief who enters one’s home furtively. On Talmud Sanhedrin
72a, the fourth century sage Rava grounds this law in a presumption that the thief would kill if
confronted:

The Rabbis established a legal presumption
that people do not exercise self-restraint with regard to their money.
Therefore, the thief reasons:
‘If I go, the owner will confront me; and if the owner confronts me, I will kill him’;
and the Torah says:
‘The one who comes to kill you — kill that one preemptively’.

(RAK: Oddly, “The Torah says” in Talmudese does not introduce a Biblical quote, but rather an
implication.)

Rava’s multistep rationale raises the question of why the homeowner is allowed to confront
the thief in the first place, rather than retreating: isn’t that wrongly choosing money over life?

The simple explanation is that the legal presumption codifies a right to resist deadly force in
one’s home/castle. Abravanel on Exodus adds piquantly that otherwise assassins would be able
to sneak in with impunity to kill, and if confronted, disengage without risk until their next try.
Chiddushei HaRan on Sanhedrin (misattributed to Rabbi Nissim Gerondi) offers an “unclean
hands” doctrine, under which whomever does the first wrong is responsible for subsequent
escalations. Thus the thief can be killed preemptively because he or she trespassed with intent
to steal. Rabbi Meir HalLevi (Yad RaMaH on Sanhedrin) contends that responsibility lies with
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whomever makes the first escalation to life-or-death, and identifies the thief as making the first
decision to kill.

These explanations all assume that there is nothing wrong with the homeowner killing the
thief. Rabbi Yoseph of Orleans (Bekhor Shor on Exodus) displays more ambivalence: the
homeowner is “as if compelled, because people are unable to exercise self-restraint with regard
to their money.” This suggests that it would be morally preferable for the homeowner to
retreat. This explanation is consistent with the use of the presumption on Shabbat 153a to
explain why the mishnah relaxes Rabbinic decrees to enable people trapped outside a city on
Shabbat to get their money home; faced with such a loss, people would wrongfully violate even
Biblical decrees unless provided with a permitted option.

The Talmud and subsequent tradition discuss the conditions under which we do or do not
assume a thief’s willingness to kill when confronted. However, the straightforward
law appears to be that the right to act preemptively does not apply to open robbers (as
opposed to furtive thieves). Regardless, the right to act preemptively applies only when
protecting one’ own life, not when protecting others, and it applies only in the context of a right
to not retreat from one’s own private space. And while third parties also have the right to
preemptively protect the homeowner against the trespasser, that derivative right can’t apply to
someone who autonomously chooses to protect someone else’s property in their absence.
Therefore, | cannot see this right as a valid basis for Kyle Rittenhouse’s defense.

2. Proactive Defense/ Rodef

Talmud Sanhedrin 73a cites an array of Biblical sources for the obligation to defend oneself
and others against an attacker who has deadly intent and means. Deadly force is permitted only
when necessary to prevent the killing of oneself or another innocent party. One must walk
away from the confrontation if possible. Nonetheless, use of excessive force may not be
humanly punishable in the context of defending against a genuinely deadly threat, especially if
walking away was not an option.

Rav Shlomo Zalman Auerbach suggests that walking away might not be necessary in some
cases, but the distinction he makes is not clear to me. | am confident that even Rav
Shlomo Zalman permits risking the initiation of a kill-or-be-killed situation only with regard
to activities that are both ordinary and legal, and | suspect that he refers only to attempts to
extended efforts to deny someone the right to “live a normal life”. Rabbi Auerbach certainly
does not say that a person can kill preemptively in such situations. (Note: | reanalyze Rav
Auerbach’s position in the next essay in this Reader, and then provide several other reactions to his
position, plus his text with my translation.)

| therefore do not see anything in the general circumstances of Kenosha, according to any
position, that would justify Kyle Ritterhouse in initiating a confrontation, or that would justify or
excuse his shooting someone rather than walking away from the confrontation. The question
arises only if he or someone else were threatened in a situation where they could not walk
away.

If his situation met those criteria, we must still investigate four issues.

A) How certain must one be that a mortal threat exists in order to use deadly force?

B) How certain must one be that deadly force is the only effective means of dissipating the
mortal threat?
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C) Is there an “unclean hands” doctrine that estops the right of self-defense? For example,
does the furtive thief have a right of self-defense if the houseowner confronts him or her and
does not leave them the options of surrender or escape?

D) If the person posing the mortal threat is acting on the reasonable but mistaken belief
that you pose a mortal threat to them or others, do you still have a right to use deadly force in
self-defense?

The first two issues are not conclusively settled in the tradition, although there are some
extensive theoretical discussions in the Talmud and thereafter. My best estimate is that if asked
in advance, we would permit deadly force only with near-certainty that the threat is mortal and
that deadly force will stop it, but that we would not punish the use of deadly force if even a
lower standard were met, possibly as low as reasonable belief that one was endangered and
that deadly force was necessary to avert the threat.

The weight of the tradition is firmly on the side of allowing self-defense regardless of the
innocence of the attacker. This can be derived from the Talmud’s willingness on Sanhedrin 73a
to apply the category to minors and (at least tentatively) to the case of therapeutic abortion.

| also think that the weight of the tradition grants people a right of self-defense even while
they are committing sins that are capital crimes. This can be derived from Rabbi Yochanan’s
statement on Sanhedrin 82a that Zimri would not have been executed for killing Pinchas in self-
defense, even though Pinchas was acting legitimately in seeking to kill Zimri. However, this right
probably does not extend to convicted capital criminals, especially when the threat is posed by
an authorized executioner, unless they know themselves to be innocent. (Or in practice, unless
they can subsequently prove to a court that they were innocent of the original crime).

Here’s a big caveat: Nothing in standard halakhah addresses societies which have delegated
the prevention and detection of crime to standing police forces, or conversely, to actions taken
out of societal rather than personal interest. For example, | am unaware of halakhic discussion
about whether one can confront a furtive trespasser when, if one walks away, the police will
almost certainly recover all the stolen property in a reasonable timeframe, and apprehend the
thief to boot. Similarly, it would make little sense in a unpoliced context to say that one cannot
use potentially deadly force in self-defense if someone else could do so for you. But in a police
context, it seems fairly obvious that one should leave the use of deadly force to the police if
possible. By the same token, one can see the argument for giving police more latitude than
private parties about initiating potentially life-or-death confrontations; one can also see the
argument against.

Since halakhah does not (yet) address the police context in sufficient depth (although the
contributions of figures such as Rav Shaul Yisraeli and Rav Eliezer Waldenberg should not be
ignored), we can say even less about halakhah in a context where police are temporarily failing
to maintain civil order. Does the law revert to the halakhah for a non-police context, or is there
an added obligation specifically to avoid contributing to the chaos and do everything possible to
restore the police’s monopoly on deadly force?

Applying halakhah to analyze the Rittenhouse trial therefore requires deciding among
conflicting presentations of the facts, and on developing areas of Jewish law that are still
inchoate. Please be deeply suspicious of anyone who claims that Judaism has a clear opinion of
what the jury should have done. | hope that this outline nonetheless allows for serious
conversations about the case within a Jewish framework.
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POSTSCRIPT

A reader on the CMTL email list correctly pointed out that while | assumed that Rittenhouse
had “autonomously chosen to protect someone else’s property”, there are claims that the
owners at some point asked him to come or stay. | responded:

“Thank you. | think it would affect the analysis only if

1. the owner were present and

2.the attackers displayed a specific intent to attack their property and

3. there was reason to believe that the owners would personally confront them if they did
4. there was reason to believe that they would kill if confronted.

In general, the halakhic right to engage in preemptive self-defense applies only to furtive
thieves (ganavim), not to open thieves or rioters (gazlanim). The rationale offered by Rava
muddies the waters significantly, but | think that distinction remains a very strong default.

Noting again that this is an underdeveloped area of halakhah, and so anything resembling
"psak" should be in scare quotes.”
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B. Rav Shlomo Zalman and Kyle Rittenhouse

My essay on Halakhah and the Kyle Rittenhouse trial (see immediately preceding essay in this
Reader) briefly and shallowly addressed a position of Rav Shlomo Zalman Auerbach (Minchat
Shlomo 1:7:2). Rabbi David Fried (SBM alum and a wonderfully truth-focused ta/mid chakham)
properly challenged me to address it in more depth. | was and remain nervous about doing so,
for reasons that will become clear. But | think Rabbi Fried is correct that it must be done. | hope
that my analysis below successfully illustrates a key point of last week’s essay: that it is
irresponsible and hubristic to move directly from textual interpretation to practical application
without the mediation of a live tradition of practice.

(Note: This essay also integrates challenges posed by Miriam Smirnov and other alums. As noted
above, a correspondent also pointed out that the previous essay incorrectly takes it as given that
Rittenhouse was not invited by a property owner to stand guard.)

The first paragraph of Rav Shlomo Zalman’s essay ends with a section that that according to
an NCSY sourcesheet based on the Headlines podcast “formulates the halachic principle of
“stand your ground”:
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But if A coerces B (by threatening deadly force) to deter B from a permitted act of eating —
it seems correct
that even though B could abstain from this eating, and thereby save himself —

which seems preferable to saving himself by damaging a limb of (=maiming) A
(and halakhah forbids killing a “pursuer/rodef” where maiming is sufficient) —

nevertheless, in my humble opinion,
a pursuer doesn’t have the (halakhic) power (via the obligation to self-preserve)

to compel a pursued to act only he (the pursuer) wills,
and if A insists that he will kill B for that reason (= to make him submit) -
A is legally categorized as a “rodef/pursuer”, and it is permitted to kill A,
and we do not at all consider B “able to save himself by merely maiming the pursuer”
because he could save himself by nullifying his will in favor of the pursuer’s will.
(Note: The above applies equally to males and females on both sides of the equation. The same
is true throughout this essay.)

This formulation plainly endorses a broad right to “stand your ground”. But Rav Shlomo
Zalman actually goes further. While his opening sentence concedes that that having the option
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of avoiding a FORBIDDEN act MIGHT be considered “able to save by maiming”, his argument is
incompatible with that concession. All his evidence is drawn from a case in which the pursued is
engaged in a forbidden act, namely: Rabbi Yochanan’s ruling on Sanhedrin 82a that Zimri would
not have been executed had he killed Pinchas.

To understand Rav Shlomo Zalman’s argument, we must review Rabbi Yochanan’s ruling
and its halakhic reception history.
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Said Rabbah bar Bar Channah said Rabbi Yochanan:
I a zealot comes to ask (whether to kill) — we do not rule for him.
Moreover, if Zimri withdrew and Pinchas then killed him — he is executed for killing him;
But if Zimri reversed and killed Pinchas — he is not executed for killing him,
because he (Pinchas) is a pursuer.

Each element of Rabbi Yochanan’s statement reflects deep ambivalence about the
Mishnah’s rule that “kannaim pog’in bo” (=zealots may kill those who act like Zimri).

e A beit din will not rule in advance that the zealot may kill;

e the zealot may kill only in defined circumstances that can change in an instant,

transforming a legitimate target into a person whom it is murder to kill, and

e the zealot and his intended victim are treated by the law as mutual aggressors with

equal right to use lethal force against the other.

Rabbi Yochanan's statement relates directly only to zealots. But because he presents these
limitations without any Biblical source, and presumably therefore as the products of reason,
(there is no basis for claiming that they are halakhot leMoshe miSinai), they inevitably ramify to
other cases.

The rishonim wondered: to which transgressors does Rabbi Yochanan grant this right of
self-defense? They assumed, based on Talmudic evidence, that a capital criminal would not be
exempted for killing a court-authorized executioner. So why were Zimri and Pinchas different?
Perhaps because of Rabbi Yochanan’s ruling that courts must refuse to authorize zealots (and
therefore Pinchas was not court-authorized); or perhaps because the zealot is permitted to kill
but fulfills no mitzvah by doing so. Regardless, the upshot is that non-capital criminals, for
example thieves, may use deadly force against those who seek to stop them via deadly force.

In the 20t century, an apparent contradiction to this understanding was raised. Sanhedrin
74a reports Rabbi Yonatan ben Shaul’s ruling that using deadly force against a pursuer is illegal
when the pursued can be saved by merely maiming the pursuer. It therefore seems obvious
that using deadly force is illegal when the pursued can be saved simply be refraining from a
specific act of sin. If so, why wasn’t Zimri obligated to save himself by ceasing coitus with Kozbi,
rather than by killing Pinchas?

Many resolutions have been provided. Perhaps Rabbi Yochanan meant only that Zimri
would not be executed for killing Pinchas, but the killing was still a forbidden act of
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manslaughter; or perhaps Zimri might reasonably believe that Pinchas would kill him anyway;
or perhaps Zimri could not have ceased coitus in time; and so forth. All of these resolutions
assume that in fact Zimri was permitted to kill Pinchas only if his life would remain at risk even
if he ceased his sinning.

Rav Shlomo Zalman adopts what seems to me an original approach. He contends that “Zimri
reverses” means that Zimri disengages and THEN kills Pinchas, meaning that Zimri has a right to
use deadly force IN ORDER TO CONTINUE performing the forbidden act, in other words to
prevent Pinchas from preventing him from resuming coitus with Kozbi. Under this approach,
criminals have the right to use deadly force not only to preserve their lives, but even to
preserve their autonomy to commit crimes.

Let me repeat: this argument, if accepted, demonstrates that criminals have the right to use
deadly force to resist vigilantes even when they have the option of ceasing to commit crimes.

Actually, Rav Shlomo Zalman goes further.

The underlying question he is addressing is when (if ever) must one give in to someone
threatening deadly force when one could instead kill the threatener. Rav Shlomo Zalman
derives from Zimri that one is always entitled to kill an intimidator who is not court-authorized
rather than submit, even if the threat is intended to prevent you from doing something
wrong/forbidden (all the more so if it is intended to stop you from doing something neutral.)

However, what if trying to kill the intimidator increases your own risk of death? Even
according to Tosafot’s position that one may risk death rather than violate prohibitions that are
yaavor v'al yehareg, it does not follow that one may risk death in order to protect one’s
capacity to engage in forbidden or neutral activities. In other words: Zimri should have been
obligated to submit, rather than trying to kill Pinchas, because of the risk that he would fail.
Why then does Rabbi Yochanan allow him to resist?

Rav Shlomo Zalman responds that reactive self-defense, meaning that you allow the
aggressor to make the first move, almost inevitably increases both the risk of killing and of
being killed. But preemptive self-defense can increase the risk of killing without increasing the
risk of being killed (or at least without increasing it to the extent that halakhah forbids assuming
it).

In other words: Zimri did not have to wait for Pinchas to raise his spear. Once it was clear to
him that Pinchas would try to kill him if he slept with Kazbi, then, knowing that he would sleep
with Kazbi regardless, he was entitled to kill Pinchas preemptively.

As always, the rule for Zimri applies to all criminals, certainly to all those who are not
committing crimes for which they can be judicially executed. It follows that criminals can
preemptively kill anyone who would use lethal force to stop their crime.

Let’s apply this in practice. X intends to burn down an auto parts shop owned by Y. X knows
that Y does not have the capacity to resist with deadly force, and therefore has no intention of
killing Y. However, X knows that Z will likely choose to intervene with deadly force, as evidenced
by Z standing outside the auto parts shop holding a loaded rifle. A is therefore LEGALLY
ENTITLED to kill Z preemptively.

Now you understand why | was nervous about presenting Rav Shlomo Zalman’s position. He
essentially allows criminals to reverse the logic offered by Rava on Sanhedrin 72b to explain the
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Biblical law of the ba bamachteret (furtively trespassing thief): “The thief says to himself: | will
go rob; and when | go rob, B will confront me with deadly force; and the Torah says: He who
comes to kill you — arise and kill him first!”
In response, you might say that Rav Shlomo Zalman begins by tentatively refusing to extend
the argument to criminals, as opposed to people engaged in merely neutral activities:
plYah!
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It seems correct
that if A prevents B from eating pig by threatening to kill B
that even though A is called a pursuer/rodef —
nonetheless, behold B has a method of saving himself by ‘avoiding evil’ and not eating pig
and if so —
POSSIBLY B is therefore considered like one able to save himself by maiming A,
in that B could refrain from committing the transgression.

| suggest that Rav Shlomo Zalman begins with this qualification precisely because he
recognized the dangerous implications of his argument.

But | cannot pretend that Rav Shlomo Zalman’s argument is purely theoretical. He seems
very convinced that preserving autonomy against unauthorized force is a moral good, perhaps
parallel to the Talmudic principle shelo yehei chotei niskar, meaning that we do not allow
people to gain halakhic advantage from halakhically forbidden actions. He also (parenthetically)
makes a pragmatic argument for his position:
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[Possibly
in order that thieves and thugs not multiply
just as a community may put itself at risk in an optional war
so too individuals may protect their property even by putting their lives at risk
especially since that is the way of the world
S0 possibly this is similar to Chazal’s statement in several places about risk that
“Nowadays Hashem is the guardian of the simple-minded”.
This requires investigation.]

This is roughly consonant with secular arguments for “stand your ground” laws.
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The question is whether Rav Shlomo Zalman’s argument be “tamed” so that his
commitment to autonomy does not lead inevitably to a Hobbesian “war of all against all”, and
so that he does not allow criminals to preemptively kill those who would interfere with them.
This kind of “taming” is the purpose of a practical tradition. In actual cases, for example, we
might
e Find grounds for Rav Shlomo Zalman’s tentative limitation of autonomy to legal acts
e Limit autonomy to actions that don’t harm anyone else (although it seems to me that
Rav Shlomo Zalman clearly rejects this distinction)

e distinguish between one-time threats and ongoing efforts to limit autonomy; and/or

e consider the availability of judicial or police action as “able to save himself by maiming
A”; and/or

e require an extremely high degree of certainty before acting preemptively, including but

not limited to a specific threatening action, or a prior history of using legal force; and/or

e (following Yad Ramah) rule that whoever first introduces lethal force to a situation is

responsible for any resulting death;

e and/or rule that an attempt by A to grab B’s weapon is presumptively an attempt to

prevent the use of lethal force rather than attempt to use it;

e and/or require special training to allow the use of lethal force in any circumstance

e and/or require advance consultation with a beit din before using lethal force

preemptively in any circumstances
and so on and so forth.

Rav Shlomo Zalman himself explicitly forbids third parties to intervene preemptively in any
case other than the ba bamachteret, on the grounds that without the specific presumption
mentioned by Rava, third parties cannot be confident that B will resist A’s threat, and therefore
Ais not legally a pursuer. He cites no evidence for this limitation; | suggest that he introduces it
because, as in his (tentative) opening exclusion of criminal actors, he wants to emphasize that
his theoretical arguments cannot be applied directly to practice. This is a lesson we need to
take deeply to heart.
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C. Rav Shlomo Zalman’s Position in Context
By Rabbi Elli Fischer SBM’97
Rabbi Fischer is Founding Editor of Lehrhaus, and a noted translator, editor, and historian.

R. Shlomo Zalman takes a fairly expansive "stand your ground" view in other areas as well, and
it may be worth exploring those applications to get a fuller view. For example:

Ha-tzava Ke-halakha 3:35 cites a ruling from RSZA that an observant soldier may leave
the light on in the bathroom before Shabbat, even if he knows that at some point his
non-observant bunkmate will turn it off. That is, the observant soldier need not waive
his right to have a light on so keep his non-observant friend from transgressing by
turning the light off;

In Shemirat Shabbat Ke-hilkheta 32, n. 106, RSZA is reported as saying (against Igrot
Moshe) that an observant doctor whose shift will begin on Shabbat need not arrive at
the hospital before Shabbat, thus foregoing family time. He applies the same rationale
(though is stringent in practice) in a case where a soldier knows that s/he will be called
up on Shabbat for an operation; it is not necessary to spend Shabbat on the base.

In Shemirat Shabbat Ke-hilkheta 32, n. 174, RSZA is reported as saying that if one's
neighbor's home is unheated on a particularly frigid Shabbat, placing the neighbor's life
in danger, it is permissible to turn on the heat in the neighbor's home, as one is not
required to offer one's home to the freezing neighbor. Rav Melamed lists 4-5 similar
rulings in Peninei Halakha:Shabbat 27:15

A soldier on guard duty need not volunteer to do an extra shift in order to prevent his
replacement from traveling on Shabbat.

In Shemirat Shabbat Ke-hilkheta 40, n. 32, RSZA rules that one need not forego medical
treatment (on a non-life-threatening illness) on Shabbat even if it is certain that the non-
observant doctor will write, as the patient has a right to treatment and need not forfeit
that right to prevent the doctor from violating Torah prohibitions.

It seems that RSZA had a broader "stand your ground" doctrine according to which one could
insist on exercising rights even with the knowledge that it would cause others to transgress.

Below | am including responses to R. Shlomo Zalman by R. Eliezer Waldenburg and R. Asher
Weiss. R. Waldenburg disagreed explicitly with R. Shlomo Zalman’s extension of Zimri’s right of
self-defense to other sinners. R. Weiss expresses some of the reservations and elicits some of
the absurdities that would result from taking RSZA's view to the extreme:
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It seems

that if X is restraining Y from eating pig, and threatening to kill him

that even though the threatener is called a rodef/pursuer —

nonetheless, Y the nirdaf/pursued has a means of self-preservation by avoiding evil and not
eating pig,

and if so, it is possible that Y is therefore considered “able to self-preserve via a limb” (i.e., by
maiming rather than killing X) by means of self-restraining from transgressing.

However,

if X forcefully restrains Y from a permitted act of eating,

it seems

that even though he is able to self-restrain from this eating and thereby self-preserve,

which would seem preferable to self-preserving my maiming X —

nonetheless, it seems to my humble intellect,

that X is not given authority by halakhah to compel Y to act only in accordance with X’s will,
so if X stubbornly insists on killing Y for this — X is called a rodef and may be killed

and the ability to submit to the will of a rodef does not make Y “able to self-preserve” by doing
so (rather than killing X).

On this assumption, Sanhedrin 82a: “Had Zimri reversed and killed Pinchas — he would not have
been executed for killing Pinchas” is well explained:

Even though it is clear that Pinchas was permitted to kill Zimri only in the act, while was still
having intercourse with Kazbi, but if Zimri separated — he could not be killed,

so it turns out that Zimri could save himself by separating from her,

and therefore many have expressed astonishment about this, wondering why they said Zimri
would not be executed for killing Pinchas,

but it seems that this is because after he already had intercourse with her and transgressed —
Pinchas would not be killing him to restrain him from sin, but rather out of vengeance and
zealotry for Hashem,

and that is why Zimri is called a nirdaf even though he could self-preserve by separating from
transgression, since preventing the transgression was not the purpose for which he was
attacked.

This point is explicit in Mishneh L'Melekh to Laws of the Murderer 1:15, who wrote regarding
the rodef who may be “saved by taking his life”

If the rodef overpowered and Killed the attempted rescuer — he is executed, since the rescuer who
came to kill him was obligated to save the nirdaf,

and that which he wrote that “If Zimri reversed and killed Pinchas — he is not executed” —

that’s because “Zealots attack him” is not a mitzvah but rather a permission”,

so it’s clear that he holds that in the case of X pursuing Y to kill him so as to prevent Y from
eating pig, that Y would also be exempt for overpowering and killing X, since X did not act
according to law in trying to kill Y.

Regardless, we see that Mishneh L’Melekh holds that one is not considered ‘able to self-
preserve via maiming” because of the ability to refrain from murdering or from eating pig, since
he in fact wants to do these things, and it is only if X has an obligation or a mitzvah to kill Y that
Y may not kill X first, but not in a situation such as this where X has mere permission, and all the
more so where X is pursuing him to restrain him from the sin of eating pig . ..

However, Chiddushei HaRan Sanhedrin 82a writes differently, saying:

The reason for this is that X, who is pursuing Y to kill Y —

if Z comes to kill X, X may not reverse and kill Z, who is coming to save Y —
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why should he be more exempt for killing Z than for killing X?! He may do nothing but stop and
not transgress.

But this one who has intercourse with a Kutit — zealots do not attack him in order to save him
from the transgression, which he is already enmeshed in, but rather to exact vengeance on him,
and “one who comes to kill you — kill them first” so long as one is not liable to execution by the
courts in the matter.

Plausibly his intent is not that the reason X may not reverse is not that murder is a capital crime,
but rather that in any case where X can self-preserve by being passive and not transgressing — X
is not at all called a nirdaf, and then the same would be true if X is being pursued by Y in order
to prevent X from eating pig.

But it seems more likely in his words that his core intent is that even though the zealots could
not touch Zimri except during his deed, nonetheless, since the permission to attack him is not to
prevent a future transgression — therefore, even if Zimri could self-preserve by withdrawing,
nonetheless, if he stood firm in his rebellion and refused to withdraw — certainly we learn from
RAN that he may kill Pinchas first

However, it is obvious that a third party may not kill Pinchas,

because it is specifically with regard to property that there is a legal presumption/chazokoh that
a person cannot restrain themselves with regard to their money (and so will confront a furtive
thief),

but this is not so with regard to someone who comes to restrain them from transgressing, or
even from something permitted — on what basis would we claim (to know in advance) that the
pursued will confront the threatener?!

Great support can be brought for our words from the case of ba bamachteret, regarding which
Rambam wrote in Laws of Theft 9:9:

Why did the Torah permit the blood of the (furtive) thief even though he came for money?
Because the legal presumption/chazokoh is that if the householder confronted and restrained him
— he will kill him

So it turns out that this one who entered his fellow’s house to steal is like one pursuing him to kill
him.

Even though the householder has a means of self-preserving by not confronting the thief, as the
thief will not all pursues the householder to kill him —

Nonetheless, the implication is that even one who controls their temper and is not terribly
disconcerted about their money - even so, he may stand up for his money and confront the
thief,

and he need not worry at all that by his opposition he is making the thief a rodef and allowing
the thief to be killed.

[Possibly

in order that thieves and thugs not multiply

just as a community may put itself at risk in an optional war

so too individuals may protect their property even by putting their lives at risk.
Also. since this is the way of the world -

possibly this is similar to Chazal’s statement in several places about risk that
“Nowadays Hashem is the guardian of the simple-minded”.

This requires investigation.]

11B. ...
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E. R. Eliezer Waldenburg’s Response to R. Shlomo Zalman: Text followed by Translation
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To: The glorious etc. Rav Shlomo Zalman Auerbach, Rosh Yeshivat Kol Torah . ..

If X coerces Y to violate a minor transgression, or even to do a mitzvah, such that if Y does not
obey X, X will kill him —

whether X is subject to the laws of rodef, such that it would be permitted to kill him even on
Shabbat

This brings me to the original position that Your Honor writes, saying:

It seems that if X forces Y to violate a minor transgression in such a manner that if Y does not
obey X, X will kill him —

X is certainly considered a rodef and it is permitted to kill him,

as even if X coerces Y to do a mitzvah or to refrain from a transgression — X is also considered a
rodef

as they say: “Had Zimri reversed and killed Pinchas etc.”

But in my humble opinion, your proof from “Had Zimri reversed” does not match perfectly with
your analogy to someone who coerces someone else to do a mitzvah etc.,

because there, Pinchas did not come to save him from transgressing, as he had already
transgressed, but rather only to exact revenge from him,

therefore the law is that if Zimri had reversed and killed Pinchas — he would not be executed for
this,

but the same is not true where X enters the picture for the sake of having Y do a mitzvah or
refrain from a transgression —in all such cases we can properly say that Y would be executed for
killing X.

Chiddushei HaRan to Sanhedrin 82a explicitly accords with what I’ve said, writing in regard to
Zimri that

“This is why, had he killed Pinchas, he would not have been executed, because “zealots attack
him” not to save him from a transgression which they are already enmeshed in, but rather to
exact revenge upon him, and ‘who comes to kill you — kill him first’ regarding all who are not
liable to execution by the courts for the matter.”

and if so, learn from there that when X is attacked in order to save them from transgressing, and
further, when the attacker first enters the picture for the sake of compelling X to fulfill a mitzvah
or to separate from a transgression —then X the transgressor is properly executed for attacking-
and-killing the one forcing them, as opposed to Your Honor’s position,

and behold the law regarding time-caused commandments, as for example if they say to him
“Make a sukkah” and he does not, “Make a lulav” and he does not — they beat him until his soul
departs — see Ketubot 86a and Chullin 132b.
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F. Rav Asher Weiss’s Position: Introduction, Text, and Translation

Rav Weiss shlita begins by offering the same resolution as Rav Shlomo Zalman does to the
apparent contradiction between Zimri’s permission to kill Pinchas, and the obligation to use
deadly force against a pursuer only when no non-deadly option is available. Zimri can kill
Pinchas rather than saving himself by ceasing-to-sin because halakhah does not require
submission to illegitimate threats.

However, there is one essential difference (although | would be happy if someone convincingly
read Rav Shlomo Zalman as agreeing with Rav Weiss). Rav Weiss distinguishes between the
general use of the principle “One who comes to kill you, arise and kill him first) as authorizing
the use of deadly force in self-defense, and it’s use in Rava’s justification of the law of the ba
bamachteret as permitting preemptive killing even before the violent confrontation is initiated.
There is no indication in Rav Weiss’s essay that he would extend the logic “He will try to stop
me, and | will resist, therefore | can kill him preemptively to save my life” to give criminals a
right to pre-emptively kill those they believe will interfere with their crimes.

Rabbi Weiss also provides a reduction ad absurdum against the overall claim that ceasing-to-sin
is not considered a relevant option of self-preservation using less-than-deadly-force. He leaves
that challenge open.

Since Rav Weiss open his comments by associating the position of Rav Shlomo Zalman and Rav
Shmuel Rozofksy, | have included and translated Rav Rozofsky’s treatment here as well. He too
makes no mention of the sort of preemptive killing permitted with regard to a ba bamachteret.
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1. Originally, I thought,
and | wrote this to a scholar, and it is published in Minchat Asher Pesachim #3,
and in this | merited paralleling the thoughts of the great — our master Rabbi Shlomo
Zalman Auerbach in Minchat Shlomoh #7, and Rabbi S. Rozofsky in the book Zikhron
Shmuel #83.2 —
to distinguish between the case of one who can save by maiming the pursuer, and
that of Zimri reversing and killing Pinchas rather than separating himself from Kozbi
because this seems clear
that if someone was threatening their fellow that they will kill them if they don’t
agree to serve them and do their will in every matter —
that their fellow is not obligated to submit to them and accept the yoke of their
service,
rather he can say to them: “l do not wish to serve you, and if you come to kill me —
the Torah says “One who comes to kill you, rise early to kill them”,
and he is not adjudged a murderer even though he was able to save himself by
serving the threatener and doing his will,
because it makes sense that it is only with regard to things that are connected in a
natural way to saving and removing the pursuit that one is obligated to avoid killing
the pursuer, as for example if he were able to strike him a slight blow on one if his
limbs, that it is forbidden to strike him a great blow and kill him,
but with regard to what is not connected in a natural manner, but rather in an
artificial and capricious manner via his fellow seeking to enslave him and abuse him
by threatening to kill him — he is not obligated to do his will in order to refrain from
killing him.
Because if we were not to say this — there would be no end to the matter, and
should he be able to enslave and abuse him all his days via the threat of killing him?

2. Beyond this it seems to me
that even someone who is violating a Torah prohibition, such as one who is eating
on Yom Kippur or desecrating Shabbat,
and a zealot comes and says that he will kill him if he does not stop his twisted
deeds,
and the sinner says to the zealot: “My verdict is not in your hands, rather in the
hands of beit din (regarding Shabbat desecration) or heaven (regarding eating on
Yom Kippur, which makes one liable to karet), and if you insist on trying to kill me — |
will kill you first”, and did so —
that he is exempt for that, and even though he is obligated to refrain from his sin -
nonetheless this is not connected to the pursuit of the zealot, and he was not given
permission to murder, and he is like a pursuer, and if the pursued killed him — he is
exempt for this, and even though he could have saved himself by ceasing to sin — he
is not judged as-if he could have saved himself by maiming, because separation from
sin is not essentially connected to the threat of killing,
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3. (and it seems that he is judged as an actual pursuer in this, even for others, and not
just with regard to the pursued, because there is no permission for a zealot to kill
the Shabbat desecrator, and everyone who sees him pursue — they have a mitzvah
to save the pursued at the expense of the life of the pursued,

Unless we judge the sinner as a mumar, whom there is no mitzvah to save, and since
there is no mitzvah to save him — certainly it is forbidden to save him by killing the
pursuer,

But regardless, with respect to the pursued himself, he is like a rodef with regard to
the rule “One who comes to kill you — preemptively kill him”, as explained above in
section a.)

4. The same is true in that case of Zimri and Pinchas, even though Zimri was a sinner
and zealots were permitted to kill him,
since the zealot is not commanded to do this, rather only has permission to do so,
and is considered a pursuer,

Zimri can say to Pinchas: “Even though | am commanded to separate myself from sin
and not cause anger before G-d — this is irrelevant to you”,

and if Zimri kills him — he is exempt for this, because “One who comes to kill you —
preemptively kill him”, and separation from sin is not considered ‘saving’ in the
manner of maiming

5. But the truth is that my heart troubles me about taking this approach,
because it seems the tendency of the intellect
is to distinguish between all those, because in them the pursuer has no permission
at all to injure the pursued,
which is not the case regarding Pinchas and Zimri, because the halakhah was so
given, and this is the law of the boeil aramit, that a zealot is permitted to atttack
him, and there is even a mitzvah in this regard, even though there is no obligation,
and if so, it seems reasonable that the one having sex is obligated to separate from
sin and not to kill his pursuer,
because the connection between his sin and the threat of the zealot is not capricious
and artificial, rather a connection that is intrinsic and substantive according to the
law of the Torah,
because the halakhah I’'Mosheh miSinai was given like this, that the zealot is
permitted to kill the boeil aramit,
and prima facie the mind cannot tolerate that it’s permitted for the boeil to continue
his sin and kill the zealot.

6. On the main issue
we must investigate what the law is when one person says to another “Cut off my
arm, and if not, | will kill you”.
while his fellow responds to him that he does not wish to cut off his hand, and when
he tries to kill him — he stands against him and kills him,
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and according to the reasoning above — he is exempt, as he is not obligated to cut
off his hand, just as he is not obligated to enslave himself to the wishes of the rodef
and to do his will in something that is not connected to the substance of the saving.
But on the other side, it is astonishing that he should be exempt if he kills him,
because he could have saved him LITERALLY with one of his limbs, and how can it be
permitted for him to kill him if he could save him with one of this limbs!

Ask yourself:

Xis holding a deadly weapon in his right hand and threatening Y to make him cut off
X’a left hand,

and it seems that the line of the law is

that if he’s able to cut off his right hand, and did not do this but instead killed him —
he is executed for this, because he could have saved him with one of his limbs,

but if he could have cut off his left hand and did not do this but instead killed him —
he is exempt for this, since cutting off this hand does not prevent his ability to kill
him in a natural manner, rather it removes the threat of death in an artificial
manner, and this he is not obligated to do,

but even though it may truly be that this is the line of the law, and ‘let the law pierce
the mountain” —

nonetheless, | am uncertain of the matter, and it seems that the mind can’t tolerate
this.

So what seems the bottom line in my opinion,

that if the boeil is concerned that the zealot will kill him even if he separates from
the Aramit, because of inattention, or because of his great zeal, or perhaps because
he did not know this halakhah that if he separates it is forbidden to kill him,

and he therefore killed the zealot —

he is exempt for this, as he is like a pursued, because he is unsure whether he can
save himself with one of the pursuer’s limbs.

Investigate this.
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G. Rav Shmuel Rozofsky: Introduction, Text, Translation

Rav Rozofsky (1913-1979), a student of Rav Shimon Shkop, was head of Yeshivat Ponovezh in
Bnei Brak. The passage Rav Weiss cites is very much in the language of lomdus, and so any
philosophic interpretation must be offered with caution.

For example, Rav Rozofsky does not relate directly to the issue of autonomy. Rather, his
starting point is Rav Chaim Brisker’s lomdishe insight that within the law of rodef, one can treat
the liabilities of the pursuer and the rights of the pursued semi-independently. Specifically,
there can be circumstances in which the pursued can kill a pursuer even though the pursuer has
done nothing culpable. Rabbi Rozofsky suggests that one feature of such cases is that the right
to kill in self-defense applies exclusively to the pursued, whereas everyone is obligated to kill a
guilty pursuer to save the pursued. Thus Zimri had the right to kill Pinchas in self-defense, but
no one else was entitled to use deadly force against Pinchas to save Zimri.

This raises the question, however, of how far the persona right of self-defense extends. It
seems to me that Rav Rozofsky understands the phrase “He who comes to kill you — arise and
kill him first” as not halakhically limited to the specific contexts of ba bamachteret and rodef,
but rather is a kind of natural law principle. As such, it allows any person whose life is in danger
a right of self-defense.

However, because Rabbi Rozofsky does not address the apparent contradiction between the
Zlmri case and the principle that one cannot use deadly force unnecessarily, we cannot know
his position as to whether people engaged in non-capital crimes who can save their lives by
ceasing their criminal actions have a right to use deadly force in self-defense.



72

2:30 PRIW P07

N9'TIT NKAI'N N X7 NN - QTN NINT OXT IWKRY KX N"Man d"wn nanl .1
19N W9 |'NIT 'RT X ,IUKY RX'QT N'NN2 O'RANND NNITN 'ON NO'W D" XN ITT NKN)
N'N 9TY ,IDNNT D710 XY NYUXRN N" - w9

NX11 DNNAT XA .2
DY 2"yal,"IINT DOWN AN7 Xan NNk NN 1NNNNA X2 27 .Y 9T KN NINT
1A0N7 0'712' DT 2T 22171 KN 197

9702 TRM T 12'K - '121720'07 KAN XD [7INKRT XD 02 NIRd71 .3
ANKN) DTN 727 - N7 DDWNIL'W91 17'¥07 INIT ,TNT X'T INTT R7X
12/NM [1'9'7' 11

— XIN QTN AW 1'70 2001 'K 0N197 120N1 AT 197 17'K [1INRT XN .29 9T M7 07X .4
w"NIN DY 2ND
NIYIQT [1I'D,RIN INA QTN IR?T 170 2001 - KINNK WK 728,17V 200 1R T T
MAT DX ANN7 KNI 2NTNR WK DT, Tavpe
0N19 7w 1w911 17'¥N? NIwN 107 N7 570
M'RNN 2ND 21,1100 709 DI
n"n - 1Y 2N NK N"Ivnt Ty DIYNAT 1D 1Y 'R N9MTT KAINT QXT AINIAN NN
N'DTLIAINYT DOWN AINT7 KANT TN TR NNIRIT7 1201, 10107 7100 Inxy 9Tan
LN9TIT XAN TR 'R, TNN ANNY 9117 N



73

Chiddushei Rabbeinu Chayyim Halevi wrote that once a fetus’ head emerges, It cannot
be killed to save the life of the mother because even though it is categorized as a rodef,
nonetheless it is not subject to the liabilities of being a rodef,

It seems correct that this is also the position of the “Sages of the Generations” cited by
Meiri that even though the rule once the head emerges is “we do not push aside one
nefesh for another nefesh”, nonetheless the woman herself can “cut it up” (=abort),
because she is a nirdaf

This is what seems correct to explain their position

On Sanhedrin 72a, regarding the furtive trespasser, the gemara says “One who comes to
kill you — preemptively kill them”, and on 72b we derive from the verse “and he is struck
down” that all people are permitted to kill him,

and apparently that which we say here “one who comes to kill you etc.” is not a rule
specific to the pursued, rather this is the law of the pursuer, that he can be killed in
order to save the pursued, but “one who comes to kill you” —that is said to everyone, as
we derive from “and he is struck”.

However, below on 82a, regarding that which we say “had Zimri reversed and killed
Pinchas — he is not executed for this, because Pinchas was a rodef”, the ROSH wrote
that only Zimri is not executed for this, but another person would be executed, because
he is not a complete pursuer, since he is acting with authorization, because every
person has permission to kill Zimri — therefore they have no permission to save Zimri by
killing Pinchas.

The Tur also paskens this way, and Meiri also wrote this way

So it is clear that even though Pinchas did not have the liability of pursuit, since he was
acting with permission, and therefore someone else is executed for killing him —
nonetheless Zimri the pursued is personally able to kill him, and that is apparently based
on a separate law of “One who comes to kill you — preemptively kill him”, which is a
permission for a pursued to kill a pursuer, and is not part of the law arising from the
liability of the pursued.



