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Introduction to Topic: “Retroactive Remorse: Unstated Conditions
in Contractual Relationships”

The first level of moral responsibility is stimulus-response. When presented with an
opportunity to do the right thing, people at this level notice the prompt and acts properly. This
may involve as small a thing as expressing gratitude for an unexpected kindness, or as large as
jumping into a burning building to rescue a trapped child.

The second level of moral responsibility is commitment. People at this level act not only for the
moment but in order to become who they wish to be. This may involve as small a thing as
learning daf yomi in order to know Shas, or as large as practicing smiling in bleak times so that
one can greet every human being with a pleasant countenance.

The third level of moral responsibility is accountability. People at this level act not only for their
own development, but for the sake of building a society that exemplifies their ideals. This may
involve as small a thing as actively seeking out and supporting the people and work that bring
one’s ideals to life, or as large as genuinely seeking out constructive criticism of one’s own
character and work.

The highest level of accountability — and of love - is embodied in contracts, or covenants.
Stimulus-response people make great dates; commitment people make great boyfriends and
girlfriends; but halakhah teaches that true love is constituted by binding contracts that can be
enforced on you even if you no longer feel the same way. This is why signing the halakhic
prenuptial agreement is an ultimate Jewish expression of love.

And yet — halakhah permits divorce, and recognizes widowhood. Sometimes commitments end,
and sometimes they need to be broken. Some should never have started. The job of halakhah is
to create a framework of personal and social accountability that does not chain or imprison or
even constrain autonomy more than absolutely necessary. (One task of a Jewish human is to
become the kind of person who experiences halakhic observance as liberating.)

The 2016 Summer Beit Midrash grew out of my recognition that halakhah sometimes allows
legal commitments, even marriage, to be torn out at the roots as if they never happened. How
can that be done without jeopardizing the whole framework of accountability? If contracts can
be broken just because they turned out badly for one party, aren’t all commercial relationships
reduced to fly-by-night romances that exist only so long as they provide instant gratification?

My initial interest was in marriage, and was stimulated by the efforts of Rav Dovid Bigman and
Rav Uriel Lavie to use the principle “She did not marry with that in mind” to free women who
would otherwise be bound hopelessly to vegetative or absconded husbands. I thought of
kiddushin and nisuin as specific kinds of contractual relationships, and so though it might be
productive to understand how that principle had played out in Choshen Mishpat (civil law) as
well as in Even HaEzer (family law).



But as so often happens in Talmud, an apparent tangent turned out to be the main line of
inquiry.

The SBM Fellows and I ended up seeing contract law as a fascinating window on the nature and
purpose of halakhah both classically and in our day. We grappled with general legal theory
through the worknotes of Professor Chaim Saiman of Villanova Law School; with comparative
contract law through the generosity of Professor David Morris Phillips of Northeastern
University Law School; and with comparative marriage law through the generosity of Dr. Lisa
Fishbayn Joffe of the Hadassah Brandeis Institute and the Boston Agunah Taskforce. We were
privileged to hear guest shiurim and test ideas with Rabbi Chaim Jachter, author of the
acclaimed Gray Matters book series; Rabbi Dov Linzer, Rosh Yeshiva of Yeshivat Chovevei
Torah; and distinguished and beloved SBM alums Rabbi Jonathan Ziring and Yoetzet Halacha
Ora Ziring of the Yeshiva University Torah MiTzion Beit Midrash Zichron Dov of Toronto. Most
of all, we built a community of learning that was grounded in commitment and accountability.
This was exemplified by the deeply serious responsa written by the fellows and myself
individually and honed through collective critique.

It goes without saying that for those who care about halakhah, about Modern Orthodox
halakhah, and about the full participation of women in the development and discourse of
halakhah — there is nothing at all comparable.

It is my privilege to present you here with some of the fruits of our labors. We hope that they
will give you joy in the moment; deepen your commitment to Torah; and help us build a
relationship of mutual support and accountability.



SBM 2016 Shayla

Shulamit Moskowitz Cherchofsky and Ezra Stiebel are a married couple in their early thirties.
respectively, a Hebrew teacher and entrepreneur living in small rental quarters in Maalei
Adumim. But they have a dream, embodied in a mortgage (51% paid off!) on a plot and a
building permit on an as-yet-unbuilt-up hill in Efrat.

Reality intervenes. In January 2016, Shulamit is offered a job as a Hebrew teacher in a
community Jewish school in Oklahoma City, Oklahoma. It seems a great opportunity for her,
and they begin preparing for the transition. They plan to arrive on Oklahoma City on August 10,
and get in touch with real estate agents immediately, hoping to buy.

First they sell the mortgaged land, to the American Orthodox developer Donald Chevreman,
closing on February 28. Chevreman owns many other lots in the same area, and has been
pressing them to sell for several years. Then Ezra puts in an order for 100 handpainted t-shirts
featuring Kevin Durant in his OKC Thunder uniform at $15 each, from the local designer Olga
Cassini.

All seems in order until July 4. On that date, Kevin Durant chooses to sign with the Golden State
Warriors. Within two weeks, Durant’s restaurant in OKC closes, and there is no market at all,
certainly in OKC, for T-shirts of him in a Thunder uniform.

Then, on July 28, they receive the news that the school is closing, for lack of funds.

Shulamit and Ezra sue Donald in a local beit din to undo the transaction. and get their land
back. Donald counterclaims that the mere association of his name with their plot of land has
raised its value significantly, and that he is at the least entitled to its current market price. He
also asks for ZABLA. Meanwhile, Olga sues them for payment for the t-shirts, 50 of which she
has already made. An arrangement is made to consolidate the cases in an ad hoc international
beit din, and you have been appointed to the panel.



Rabbi Aryeh Klapper

The Talmud cites two paradigm cases in which a sale can be reversed on the basis of a claimed
reservation that was not both

a. explicitly formulated as a condition of the sale, and

b. agreed to by both parties.

1. Ketubot 97a discusses the sale of an undefined object in which the seller turns out “not to
need the money” obtained via the sale.

The Talmud makes two failed attempts to prove from precedent that the sale can be reversed.
A) Rav Pappa returns land he bought from a seller whose plans to purchase oxen fell through.

This proof is rejected on the ground that R. Pappa may have acted voluntarily/ethically rather
than under constraint of law.

B) There is a famine in a particular area, and many residents sell their houses to buy food at
exorbitant prices. However, the panic turns out to be unjustified, as a ship with ample
provisions arrives soon. Rav Nachman rules that all the sales can be reversed.

This proof is rejected
a. because the case involved special circumstances (possibly meaning that it was a matter of
communal policy rather than a legal judgment in the specific case), or else
b. because the provision ship had set sail prior to the sales, and so the sales were “mekchei
taut” (transactions in error), made on the basis of a misapprehension of the facts rather
than of the odds.

The Talmud nonetheless concludes that the seller can force a reversal of the sale.

2. Kiddushin 49b discusses the sale of land by one who intends to go on aliyah, and ends up not
doing so. The Talmud reports three versions of the case —

in the first version, the sale survives, on the grounds that “words in the heart are not words”;

in the second, it may or may not be reversed; and

in the third, there are two conflicting versions as to whether it can be reversed.

The precise differences among the versions are a matter of controversy. We can be certain only
that

in the first, the seller did not mention his aliyah intention at the time of the sale;

in the second, the seller travelled to Israel but did not settle there; and

in the third, the seller was prevented by circumstances beyond his control (ones) from making
Aliyah.

The Talmud in various other places discusses many other cases in which transactions can or
cannot be reversed on the basis of a claimed reservation about future developments that was not
explicitly formulated as a condition of the transaction and agreed to by both parties. However,
the two cases and contexts cited above are the only ones that address sales.

The case before us contains elements that seem directly parallel to each of the Talmud’s
paradigm cases. Parties MCS sold land at a time when they intended to relocate to a different
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country, just as on Kiddushin 49b, and they no longer need the money obtained by that sale
more than they need the land, just as on Ketubot 97a.

However, it is very possible to distinguish our case in many ways along each of these axes.
Regarding Kiddushin 49: Perhaps

a. we are more solicitous of those who intended in good faith to go on aliyah than of those
who intended to go on yeridah (perhaps because we consider an ideological decision to
be independent of risk-acceptance, but not so a pragmatic decision)

b. the Talmud allows reversal only in cases where the parties’ intent was declared at the
time of sale; there has been no showing of such a declaration in our case (but perhaps
that requirement applies only when the parties conclude the sale personally, not when
they conclude it via agent)

c. the Talmud allowed the reversal only for someone who sold their domicile or their farm;
here they sold only a potential domicile

d. the cultural meaning of land-ownership has changed (so that Rashi’s assertion that “no
one leaves themselves without land in the place where they live” is no longer true)

e. mortgaged land is not considered “owned” for these purposes

f. the necessary involvement of a third-party lender in the sale and/or repurchase makes
reversing the transaction harder

g. the transaction is considered irreversible because one seller (the bank) has presumably
already reinvested the proceeds of the sale

h. the parties’ expectations are governed by Western law rather than halakhah

Regarding Ketubot 97:

a. b, f, g, and h above

b. We allow reversal of sales by an investor, but not of sales to an investor. When the sale
is by an investor, the result of upholding it is that money lies fallow. This is economically
inefficient. When the sale is to an investor, efficiency lies in upholding the sale.

c¢. We have an interest in increasing risk for those who plan yeridah

d. We allow reversal only when there is a very specific planned reinvestment

e. We allow reversal only when there is a very short time lag before the reversal

Note that the Talmud may be suggesting that there is an underlying equity issue here (=lifnim
mishurat hadin), which may be enforceable at the discretion of beit din even when there is no
technical right of reversal, esp. under a shtar beirurin (rabbinic arbitration agreement) that
specifies |17 nanp nMwo (compromise resembling law) as the framework for deciding the case.

If we were functioning as a common-law court, reasoning primarily by analogy, the only issue
here would be the clarity and timing of the moving parties’ declarations of intent. The existence
of ongoing long-term negotiations between the parties, and the absence of any contention by Mr.
Chevreman that he was unaware that the sellers planned to move, would probably suffice to
uphold the analogies and reverse the sale.

But I do not see this as the correct model. Rather, because of the numerous possible gaps
between our case and the Talmudic paradigms, we need to reason conceptually, rather than by
analogy, in order to determine the law in this new fact-pattern.



This shift was already made by the medieval Tosafists when they connected these Talmudic
cases of sales to a series of other Talmudic cases involving claims based on unstated conditions.
These included assignments of property without tangible consideration, such as private gifts and
dedication of sacrificial animals; prenuptial commitments by a groom or a bride’s family;
marriage; and divorce.

The Tosafists also raised the question of why our cases, and the other cases they bring in, do not
yield a general right on behalf of any party to a transaction to reverse it whenever they dislike
the outcome. Their challenge case is of someone who buys a cow, and the cow ends up dying or
becoming a tereifah: would anyone suggest that the buyer could then return the cow and get
their money back?

It should be clear that such an outcome is not a viable result of our common-law analysis above.
The challenge case could easily be distinguished, for example, on the ground that it involved
livestock rather than real estate; or one might suggest that Tosafot’s outcome is actually
plausible (=not a reductio ad absurdum) so long as one party states its intent explicitly (=is
megaleh da’at) at the time of transaction and the other party raises no objection; and so on.
However, the involvement of many other cases, albeit drawn from realms other than commerce,
makes such ad hoc distinctions untenable (although each of these has been suggested by
significant halakhists). Thus for example: The requirement of gilui da’at at the time of sale
cannot account for a case on Bava Kamma 110a, in which the Talmud in principle suggests that a
marriage can be retroactively undone by a widow who would otherwise be tied by yibum to a
mukkat shekhin (=boils-stricken) brother in-law. Similarly, the distinction between livestock
and real estate cannot account for the case of the sacrificial animal discussed on Bava Kamma
110b.

The Tosafists R. Yitzchak of Dampierre (RI) and Rabbeinu Asher (ROSH) respond in part by
implicitly defining the binding aspect (imechayev) of a contract, whether in sales or in other
areas, as the mental commitment.' In their framework, obtaining a ruling to reverse a sale
requires demonstrating that at the time of sale

a. one’s preferred intent was for the sale to reverse in those circumstances

b. one did not subordinate one’s preferred intent to the preferred intent of the other party.

In practice

a. demonstrating one’s preferred intent may require either a formal tenai (condition), a
gilui da’at at the time of sale, a gilui da’at prior to sale, or merely a compelling
demonstration of intent

b. demonstrating that one did not subordinate one’s preferred intent may require that the
circumstances be highly unusual or unexpected, and that it be clear that the other party
would not have chosen to leave the transaction rather than accept the unstated
condition.

In some cases it may also require informing the other party of one’s intent.

A difficulty with the RI/ROSH approach is that while it essentially assimilates all these cases to
the category of “informal tenai”, the halakhic outcome is not parallel to that of a tenai. A tenai
works even if the party intentionally triggers it in order to void the contract. For example, if a
sale was made with the tenai that it would be void if the seller rode an elephant within six

' T don’t use “meeting of the minds” here, as the Tosafists address each side’s commitments and rights independently
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months, the seller can void the sale by taking an elephant ride in time, even if this was done for
the sole purpose of voiding the sale. By contrast, I am not aware of any suggestion that a sale
can be reversed halakhically because the seller no longer wishes to reinvest the funds.

One can resolve this problem by reformulating the implicit tenai of RI/ROSH to exclude
voluntary nonperformance. But it is not clear how such a reformulation can be justified.

A second difficulty is how to address unforeseen circumstances. In such cases, by definition
there can have been no intent!

The Tosafists appear to use “constructive intent” in such cases, establishing a “fact of mind” via
certainty as to what the mindset of the parties would have been.

This approach works fairly well in “one-way” transactions, such as where a shekhiv mera
(person on deathbed) gives away all his or her possessions. In such cases we can be certain that
the shekhiv mera was not considering the possibility of recovery (as opposed to cases where the
shekhiv mera retained some property), and so we construct the case as if there were a
stipulation that the gift would not apply in case of recovery.

The “constructive intent” approach works less well in “two-way” transactions, however, as why
should the (constructed) intent of one party alone be dispositive? In other words, it does not
really answer Tosafot’s challenge case at all. Or to put it in terms of b) above — why isn’t it
necessary to demonstrate that the other party subordinated their intent to yours?

One might say that constructed intent in unconsidered circumstances in two-way transactions
must be decided on the basis of

a) strictly formal criteria, or

b) considerations of policy and equity.

Let us consider each of these independently.

a)

There are two potential formal criteria available.

The first is a requirement that all conditions be stated, most famously that they explicitly state
the consequences of both performance and nonperformance (tenai kaful).

The second is Rava’s principle that “words in the heart are not words”.

However, the requirement of “in accordance with the rules of tenaim” may not apply to the
realm of mammonot at all (Rashbam; see also Meiri). Even if it does, there is indisputable proof
that it cannot do so absolutely (see Ketubot 97a, cited above); at most we can say that a speech
act other than a formal tenai cannot, in the absence of strong confirming facts or
reason, suffice to establish a condition. (Note again that any condition established by such
means would almost certainly not be activated by voluntary nonperformance.)

The application of the second criterion must also be limited, as there are clearly cases, such as
that of the yavamah falling before a mukat shechin (Bava Kamma 110a, cited above), where the
Talmud suggests that a purely mental reservation suffices to nullify a legal act.

Formal principles are therefore insufficient to account for all the known cases.



Numerous attempts have been made by great halakhists and decisors to develop a complex
matrix of factors that explains all the data points. They distinguish between greater and lesser
umdenot (establishments of legal facts on the basis of presumptions, statistics, or
circumstances; NbY. as attested re Rabbi Shimon Shezuri etc. on Bava Basra 146-7), or require
combinations of various factors. These include the above-mentioned formal and evidentiary
principles, and also inter alia

a) Whether the other party does not end up worse off as a result of entering the transaction

b) Whether the moving party has benefited from (or had the opportunity to benefit from)

the transaction

¢) Whether something has happened to make us consider the transaction “completed”

d) Whether the unanticipated circumstances were avoidable by the moving party

e) Whether the moving party exercised due diligence

f) Whether the moving party is at fault in any other way

Thus, for example, they may maintain that a two-way transaction on the basis of an unstated
condition may be reversed only when

I. the unanticipated circumstances were unavoidable by the moving party and
II. that party expressed their preferred position prior to the sale and
ITI. that party is not at fault in any way and
IV. nothing has happened to make us consider the transaction “completed”.

Each of these combinations can ultimately succeed in accounting for all the cases, but none of
them is elegant; they all have ‘epicycles’, and there is often an inverse relationship between
complexity and usefulness as a predictive principle.

This brings us to a fundamental question: What are we seeking to achieve as dinei mammonot
(economic and financial law) judges?

Darkah Shel Torah (Rabbi E. Bloch’s introduction to his father’s Shiurei Da’at) contends that
dinei mammonot share the aims of secular economic regulations, but in addition contain
elements with purely transcendent purposes. Fundamentally, this suggests a utilitarian stance
moderated by humble awareness that one cannot know G-d’s purposes in their full depth.

The purposes of secular economic regulation are order, justice, and equity.

Order requires predictability, and favors simplicity; people cannot follow the law if they don’t
know or understand what it is. Order can be just or unjust, equitable or inequitable.

I define Justice here as ‘being treated in accordance with objective rules whose principles are
compatible with ethics’.

Justice cannot exist in the absence of order. But justice can lead to inequity, as a rule-based
system sometimes cannot account for individuals and individuality, or for unusual specific
circumstances. However, one can lose order and justice by seeking equity too aggressively.

The ideal is to develop laws that yield justice and conform to equity the vast majority of the time,
so that equitable adjustments are needed only rarely, and can be made without undermining
order.
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How can dinei mammonot judges accomplish this?

One key challenge is that they must decide the law (pasken) in ways that both shape and
respond to expectations. The ethical outcome in a financial transaction is often defined as
having the parties get what they expected. But not always! For example, some transactions are
entered into under duress, or in the expectation of bullying or fraud.

The expectations of contemporary Jews, in both Israel and the United States, are largely shaped
by contemporary Western notions of contract law rather than by formal halakhic precedent. For
example, in nonritual matters, parties generally conceive of contracts as self-enacting rather
than as dependent on a subsequent giving of consideration, or on a separate maasei kinyan.”

However, as I learned from Professor David Phillips in his SBM presentation, Western law has a
host of doctrines (such as those of frustration and impossibility) that enable one to break a
contract in light of unconsidered subsequent events. These doctrines are regularly litigated, but
that litigation rarely succeeds. This suggests that there is a tension between expectations and
the secular law, and perhaps even between intuitive ethics and the secular law.

Under those circumstances, it seems reasonable to say that where halakhah is not formally
bound by dina demalkhuta (=the law of the state), or if the parties signed a contract accepting
the beit din’s right to rule against dina demalkhuta, or if the secular law Is unclear, then dinei
mammonot should focus on shaping expectations rather than on conforming to them.

On that basis, I suggest that we revisit the question of halakhah’s approach to contractual
obligations in light of unconsidered events.

My argument thus far has been that attempts to explain our precedents on the basis of either
pure da’at or else formal principles of construction have been unsuccessful. On the other hand,
attempts to explain them on the basis of a set of decision principles that are interlocking, less
sweeping, and perhaps less formal, have produced a muddle that is unconvincing and
impractical.

Let me note briefly here three phenomena that to my mind are generally clear evidence of both
muddle and of impracticality. Each of them is present in our topic.

a) The claim that a type of evidence applies only to maintain possession but never to
transfer it (Even HaEzel to Rambam Sanhedrin 24:1)

b) The claim that a rule can be applied only in cases addressed explicitly in the Talmud or in
cases that are really, really clear (to the judge in a particular case) (Responsa R. Eliahu
Mizrachi 16)

¢) The claim that there is enough legitimate controversy about a rule that the party in
possession can win the case if its possession agrees with (=asserts "7 o' regarding) any
of a broad and contradictory variety of understandings of that rule (Responsa Minchat
Shlomoh 2:134)

One may say that in such circumstances, halakhists should simply surrender. They can argue
that there is a mitzvah to submit oneself to the halakhah as it is, however muddled and

? See Professor Chaim Saiman’s presentation at the Hebrew University conference on his forthcoming book Halakhah - the Rabbinic
Idea of Law
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impractical, while conceding that it would be better were the halakhah otherwise. When
rabbinic authority is reconstituted, we will make takkanot to improve things.

We must recognize, however, that such concessions will in practice make batei din unpopular
destinations even for the most halakhically committed Jews. I therefore prefer to see whether
the halakhah can be reconstituted on the basis of honest interpretations of precedent, and thus
the creation of new precedents. I believe that the language of pesharah kerovah ledin
(compromise closely resembling law) allows us to be more prescriptive about the law in our
decisions than is usual for halakhah. We can decide in accordance with what the law should be,
and thus over time transform ought into is.

I contend that there is an alternative to the constructed intent, formalist, and
composite/hodgepodge approaches presented above. This alternative is implicit in many past
precedents, and some aspects of it have been formulated by great decisors,® but I suspect that it
has not previously been fully articulated. I will refer to it as the “ta’aninan” approach.

In a variety of cases, for example when a party is a minor orphan who inherits a claim without
personal knowledge of the underlying facts, halakhah permits batei din to interpose legal claims
on behalf of a party. My suggestion is that when dealing with implicit conditions regarding
unconsidered events, halakhah’s default setting is to treat all the parties as orphans. We
therefore make on their behalf all the conditions that they would have made had they
anticipated the events.

Many of these conditions will directly conflict, of course. We resolve conflicting claims by a
game-theory method - we ask first whether party B would have walked away from the
transaction rather than accept party A’s condition, and conversely, whether party A would have
walked away from the transaction were party B to refuse their condition. Whichever party
would have walked away, wins.

In actuality, the parties would likely have negotiated and agreed on a price for the condition.
Estimating what that price would have been is in principle a fine tool for achieving equity and/or
pesharah. However, no use of it is even hinted at in the precedents I have seen. Perhaps the
decisors believed that it would generate results that are too subjective and speculative for law,
along the lines of |"y'w'7 721 nna.

Therefore, I believe that halakhah must play the game artificially, as if the parties had no options
other than accepting a condition or refusing the transaction.

Similarly, each condition must be analyzed independently, even though in actual negotiations
they would be bundled or traded for one another.

I note again that this is a mechanism for dealing with the hypothetical, not for figuring out what
the parties’ actual intentions were. We are dealing with cases in which by definition there were
no s has uch intentions.

I also need to mention that Professor Robert Aumann previously theorized that at least one
tanna, Rabbi Natan, thought in game theory modes. Finally, I need to thank my friend Chava

3 Shu’t HaRIM and others
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Evans, whose gift of Game Theory and the Law many years ago remains enormously productive
to my thinking.

I also need to make clear an aspect of this theory which may strike some as cheating, or as
creating epicycles of its own. Since playing out the game is fundamentally a tool of equity, the
legal system is not ethically obligated to allow every possible move in the game. Thus halakhah
may “penalize” a player for having acted unethically, or bar certain moves because they will have
unfortunate economic consequences for the community. Halakhah may bar a move in some
areas of law, such as marriage and divorce, while allowing the same move in other areas. The
system remains “elegant” because all allowed moves are evaluated in the same fashion.

Thus far theory. I must now show that the theory successfully explain the primary sources on
this issue, and according to which secondary sources. Following that I will — at long last —
return to the specific case at hand.

Let’s start once more with the two Talmudic cases that explicitly address sales.

1)
On Ketubot 97a, the Talmud considers whether a sale can be undone if the seller “does not need
the money”. The Talmud provides no further direct information about the case.

It seems that the seller thought they would need the money, but either erred or else
circumstances changed. Since the Talmud’s two attempted proofs each involve circumstances
that change after the sale, the latter understanding seems more correct.

Rashi adds in three additional factors:
1. That the seller thought they needed the money in order to make a specific investment
2. That the beit din (and everyone else) knows, by whatever means, that the seller’s
motivation was to have money for a specific investment*
3. That the relevant change in circumstances was beyond the seller’s control (in the
Talmud’s case the seller in their subsequent deal backed out

Rashi tells us nothing about the motivations of the buyer. What seems clear is that the sale is
initiated by the seller. This is also made clear by Meiri’s language in his reformulation of the
case: Niyn 01Ikn 11w M (=one who sold because of financial pressure). In other words, the
buyer is receiving at least fair value, and the seller would not sell simply because the price is
attractive.

Meiri’s language, however, must be read in context of his comment on Bava Basra 40a that

[N 190 'R NNDNA AN

NIyn 01IXN X7X
Most sales do not happen because the object sold is bad,
but rather because the seller is under financial pressure

The purpose of Meiri’s comment there is to deny a person the right to subsequently reverse a
transaction on the ground that s/he was coerced by financial need; if so, he argues, most

* Tosafot and RIF (explicitly) and Rambam Mekhirah 11:8 (by implication) both argue that the seller must state this intent at the
time of sale. However, Tosafot accepts Rashi’s investment case; RIF is ambiguous; and Rambam only discusses a case of selling land
for food in a case of drought, which is the Talmud’s second attempted proof.
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transactions would be reversible. His description of the sale on Ketubot 97 as the result of
financial pressure therefore does not mark it as unusual.

Putting Rashi and Meiri together, we can say that the case here is one in which the seller needs
the money immediately. Therefore, the transaction will be unstable only briefly. The
price-point is at least neutral for the buyer, and likely advantageous. They are engaging in the
transaction wholly voluntarily and because the land is worth the money for their purposes.

Under such circumstances, it seems reasonable that the buyer would agree to make the sale
conditional on an immediate subsequent purchase if that condition were stated explicitly. Why
would he walk away from a transaction that can only benefit him? (Perhaps it is the immediacy
of the anticipated transaction that makes its failure so unanticipated.)

(According to Tosafot and especially Rambam, the only issur in this case is whether we interpret
a statement of intent at the time of sle as a condition.5)

2)

On Kiddushin 49b, the Talmud records three cases in which men sell their possessions with the
intention of going on aliyah, and then fail to do so.

In the first case, the seller does not state this intention explicitly at the time of sale, and we are
not told why or at what point his aliyah plans fall through.

In the second and third cases, we are not told whether the seller’s intentions were stated
explicitly, or when.

In the second case, the seller leaves for Israel but then returns; in the third case, he never leaves.

Rava states regarding the first case that he cannot reverse the sale since “words in the heart are
not words”; in the second and third cases, the issue seems independent of Rava’s principle.

It therefore seems reasonable to assume that in the second and third cases, the seller did state
his intentions explicitly at the point of sale, or in some other way made his intentions sufficiently
known to the seller and the court. The question is only whether he intended a tenai (and
therefore the buyer should have counterstipulated if he objected), and whether his tenai is in
effect. These cases are therefore irrelevant to our case.

What matters to us is the first case. Granted that the seller didn’t state his intentions, why
should we not make the condition for him? Why, according to Rashi, does this case differ from
the sale-for-reinvestment?

I suggest that the answer is simple: aliyah often fails. Ketubot 97a therefore is not discussing an
unconsidered event. Witness that the Talmud here brings three different actual cases of failed
aliyah, and subsequent efforts to overturn a contract! Therefore, according to Rashi, sellers
must make their conditions themselves under such circumstances (how explicitly is a different
issue, and may depend on how evident their intention would otherwise be to the seller).

What emerges is that according to Rif, Rambam, and Tosafot, neither Talmudic context deals
with unanticipated events, and therefore are irrelevant to our case. For Rashi and Meiri,
however, Ketubot 97 is relevant to our issue.

% Statements of intent do not per se imply conditions, only preferences. Making a condition implies the willingness to walk away if
the other side refuses it.
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Note that Teshuvot HaGeonim Harkabi 320 anticipates RIF in connecting the sugyot. However,
Responsa Rabbeinu Gershom 53 relates exclusively to Ketubot 97, appears to be a case of
unconsidered devaluations, and makes no mention of a need for gilui da’at. It may therefore
support my reading of Rashi and Meiri. Responsa RI Migash 2 oddly inserts the claim that “a
miracle occurred” in reversing a sale on the basis of Ketubot 97, and also makes no mention of
gilui da’at. Possibly he used the term “miracle” to emphasize the unconsideredness of the
changed circumstances. But without stronger evidence, I cannot say with confidence that he
reads Ketubot 97 differently than RIF and Rambam.

Note also that while Tosafot, RIF, and Rambam apparently reject Rashi’s explanation of
Ketubot 97, they might agree with the ruling in the case as he presents it. Therefore, all
rishonim may agree that we use the taaninan model for cases of unconsidered outcomes.
Tosafot, RIF, and Rambam merely believe that the case of “needs the money” is not such a case.

So much for sales. What about the other Talmudic cases and contexts?

3)
Ketubot 47 discusses parties who make voluntary written commitments in anticipation of

marriage. Halakhic marriage has two stages, and the marriage ends via divorce or death after
erusin but before consummation. The Talmud quotes a dispute as to whether each of the groom
and the brideparents can renege on such premarital commitments. It proposes that the disputes
are unified, but concludes that one can coherently hold that the husband can renege but the
brideparents cannot, because n01137 nan 7y X7x n'7 and X7 = he did not write this (obligation to)
her except with the intent of fully marrying her.

Tosafot and ROSH find the notion that anyone can renege here problematic. Since no one
explicitly conditioned their obligation on the marriage being consummated, then if we allow this
transaction to be reversed, buyers should be able to reverse all sales that turn out badly!?
Tosafot and ROSH respond that this case — and Ketubot 97a — are different from the standard
sale in that

a) There is no reason for the seller in a standard sale to assume any risk (accompanied by a
circular argument that standard practice is for the buyer to assume the risk in such a
case). However, the groom may need to assume the risk here, either because this bride is
irreplaceable to him, or because standard practice is for the groom to assume this risk.

b) Had the issue been raised, the groom would have made his obligation contingent on
consummation. Similarly, had the issue been raised, the seller on Ketubot 97 would have
made the sale contingent on his leaving for Israel. But the seller in a standard case never
makes any such conditions.

It seems very hard to understand either of Tosafot/Rosh’s claims. As the acharonim point out,
why is the second party’s da’at not relevant? In each case, the deal was the result of
negotiations! Also, leshitatam (=according to their own position), why not claim that we can
reverse contracts only when there was a gilui data bish’at mekher (=at the time of sale), and
assume that such a gilui da’at occurred in these cases?

An underlying issue is whether we view the outcome here as reversing a transaction which came
into effect at eirusin, or rather as a claim that the transaction never happened. The language of
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n"y (with the intent of) suggests the former, but it is difficult to construct the rationale for such a
position.

My argument, via Rabbeinu Tam, is that there are in any case policy grounds for distinguishing
prenuptial agreements from other contracts. Or for Rashi, we can say that the convention of
writing the tosefet (voluntary additional gift) into the ketubah, which he believed comes into
effect at eirusin, masks the real intention of the contract by making it seem as if eirusin is
sufficient to trigger it. Each of these explanations would allow reversing the transaction in this
case while protecting the irreversibility of ordinary sales. Perhaps we even consider the failure
to consummate as an anticipatable circumstance.

I have not developed a plausible reading of Tosafot and Rosh that is also a plausible explanation
of why these transactions are reversible while ordinary sales are not reversible. I must mention
that Nesivos offers a reading of Rosh cited in Shitah Mekubetzet)® according to which a person
can sue to reverse a sale only up until the moment at which they derive even minimal benefit
from the transaction. Erusin is not considered a benefit, while momentary possession of a live
cow is considered a benefit.

4)
Bava Kamma 110b — 111a hypothetically approves of (women) reversing marriages and

sacrifice-dedications on the basis of an unanticipated circumstance, namely the childless death
of a husband whose brother is a mukkat shekhin (I can’t discuss here whether he was already a
mukkat shekhin at time of marriage) and the death of the animal before being sacrificed).

Tosafot and especially ROSH via Shitah Mekubetzet” here fit well with the game-theory approa.
Note that if the case of the yevamah and mukkat shekhin on Bava Kamma 110 applies only to a
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widow from eirusin, a claim that is in any case very hard to understand, Tosafot’s use of that
case to challenge sale cases is difficult.

5)
Cases in which it is suggested that a man might be able to reverse a marriage or divorce

a) Sanhedrin 69a cites a beraita according to which adultery with a woman betrothed but too
young to bear children is a capital crime. The Talmud initially cites this as proof that a statistical
majority is sufficient for a capital conviction, because there is a chance that the woman is sterile
(=an eilonit), and if she is, the husband might seek to reverse the marriage when he discovers
this, in which case it would turn out that she was never married to him, and so there was no
adultery!

The Talmud here ultimately evades the question of whether newly discovered sterility is grounds
for retroactively declaring a marriage void. Neither position is incompatible with the
game-theory approach, since we cannot know for certain how Chazal would have evaluated the
relative bargaining strength of husband and wife.

b) Yevamot 65a discusses a women who marries and is divorced twice owing to childlessness.
Each time, she receives her ketubah. She marries and divorces a third time, again childlessly,
but this time she does not receive her ketubah. She marries a fourth time, and bears a child.
She then considers suing her third husband for her ketubah, since he divorced her under the
false assumption that she was an eilonit. The rabbis tell her to be silent, lest the husband claim
on the very same ground that the divorce was invalid and her current marriage is adulterous.

The rishonim dispute whether the husband’s threat reflects valid law, or rather only public
perception, and if only perception, whether that is a matter of standard law or else the result of
rabbinic intervention.

¢) Gittin 45 discusses a women who is divorced owing to a rumor of adultery. The rabbis ban
the husband from remarrying her even if the rumor proves false, lest he claim afterward that he
only divorced her conditionally.

It is not clear whether the husband’s claim would otherwise be effective, and if so, how the
rabbinic intervention estops his claim.

d) Niddah 12 discusses the similar case of a woman who is divorced because her lack of a
regular menstrual cycle poses an insuperable halakhic barrier to physical intimacy. Here too the
rabbis ban the husband from remarrying her even if she afterward develops a regular cycle, lest
he claim afterward that he only divorced her conditionally.

It is not clear whether the husband’s claim would otherwise be effective, and if so, how the
rabbinic intervention estops his claim.

My preference is to adopt the interpretations in each of these cases that in practice prevent a
husband from effectively making such a claim in any actual case.

I further argue that in cases of marriage and divorce, the Talmud is explicitly willing to
introduce policy considerations (e.g. “lest the woman be ruled an adulterous and her children
mamzerim”) to prevent the enforcement of unstated conditions, which validates the ta’aninan
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approach. Where policy considerations are not introduced, I contend that this is because the
game-theory mechanism produces results which are acceptable from a policy perspective.®

PSAK DIN

How does all this abstract apparatus play out in the case at hand? With the underlying
principles clarified, the case can be resolved quite straight forwardly.

We must ask first: Were the intervening circumstances considered or unconsidered?

Regarding the Talmud’s case of aliyah, I argued above that failure of aliyah is always considered.
In that case the issue becomes one of da’at/tenai, in the framework of RT and ROSH.

But I contend that aliyah and yeridah are different. Yeridah is not ideological, but rather for the
money, or the tomatoes. As such, it is much less likely to fail, and therefore its failure can be
regarded as “unconsidered”. Therefore our case falls under the game-theory/policy model
developed above.

In terms of the real estate question — the immediate issue is that the land is partially (49%)
owned by a third party, the bank, which is not party to the suit. Would the bank have agreed to
the sale if conditional? Probably not, as it has no interest in tying its capital up unproductively,
as would be the case if the sale were reversible and it would be required to relend the money if
the yeridah failed.

Moreover, the bank here is a co-seller. If it doesn’t agree to sue for reversal, does the other seller
have standing? I suggest that this case is parallel to Responsa Rabbeinu Gershom Me’or
HaGolah 53, where the existence of a third party with different interests prevents what would
otherwise be a valid claim of unconsidered circumstances.

It must be noted, however, that in the contemporary world most “land-ownership” is actually a
partnership with a bank. It is therefore reasonable to propose as a policy that halakhah should
treat all such ownership as actual, disregarding the bank whenever possible. It is also
reasonable to reject this policy out of hand. This issue will have to be treated comprehensively
in a different context.

Bottom line, however, even if we leave out the third party, I think the sellers here would lose in
the game-theory model — they have to sell now, whereas Chevreman can wait.

Moreover, we would be evaluating the game-theory result based on our understanding of the
intent of the particular parties, rather than on the basis of broader sociological or psychological
models. I think this is what is intended by the term® n'v1o xamix. Poskim through the ages
dispute where and when a beit din can apply such umdenas, and I suspect that descriptively the
outcome is a sliding scale; one applied the strongest ones in almost all cases, but the weaker
ones only when there is a pressing need to adjust law for equity. In our case, the umdena is not
particularly strong — perhaps they now intend to go on yeridah in any case, and perhaps at the

8 This might seem to require the concession that the Talmud believes the result in the yevamah/mukkat shekhin case to be
compatible with policy. But this is not so — in that case no better policy results can be achieved by not advancing the yevamah'’s
condition.

° See Piskei Din Rabboniyim 14 p.300
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time they saw this as an opportunity to clarify their affairs. A simple test is likely demonstrative
— had the land significantly devalued in the interim, would they still want the sale reversed?

For these reasons, I believe the sale of real estate cannot be reversed.
What about the Durant T-shirts?

Here it seems clear to me that this should be considered a case of unconsidered circumstances.
The risk-reward ratio is simply too great for such small investors otherwise; it is unlikely that
either party would have willingly assumed such a risk rather than exit the transaction.

One might argue against this that there was already much discussion as to whether Durant
would leave the Thunder. But I think the best response is the category of 17712 'nno from Nazir
32b. The Talmud there, as explained by the rishonim, acknowledges the category of plausible
outcomes that some people nonetheless refuse to consider, even if reasonable people try to
persuade them otherwise. This seems to me to describe well the psychological condition of
those who believed Durant would stay.

One might further argue that merchants are obligated to be more rational. But here both sides
were, I believe, equally convinced — otherwise they would have insisted on an explicit tenai, if
only to avoid the subsequent legal battle.

Playing out the game — do we have a way of knowing who would give in? My bet is that
suppliers in this case are in a weaker position than resellers, but we have no reliable way of
knowing Olga Cassini’s particular circumstances. This is therefore even worse than an umdena
pratit.

I therefore agree that under such circumstances we have to enforce the contract, if it is otherwise
binding.

But I think it is likely that such contracts are always binding in Halakhah only to the point of
nezek (damages), not to the point of commitment, even if the change of mind is arbitrary. As
discussed above, this is plausibly also the case in Western law, and therefore there will be no
clear disappointment of expectations in ruling accordingly.

The reseller therefore is obligated to pay only for the costs of the supplier, including her time,
labor, and supplies.

If the reseller has paid more than those costs upfront, I do not believe that a refund would be
called for, unless the supplier would be unwilling to provide shirts to make up the difference at
the originally agreed-upon price. As this does not appear to be true in our case, however, 7"nax.

19



Shira Krinsky

Two complicated and separate (albeit related) questions must be answered in regards to this
case:
1. Can Ms. Moskowitz Cherchofsky and Mr. Stiebel (MC&S) undo their transaction with
Mr. Chevreman (DC) and get their land in Efrat back?
2. Must Mr. Stiebel (ES) pay for all the t-shirts that he contracted Ms. Cassini (OC) to make
for him? Must he pay only for the ones that she has already made? Or is he not liable to
pay for any of them at all?

After much research and learning, with Gd’s help the following conclusions have been reached:

1. If MC&S were nyT n'7an (=circumstantially demonstrated their intent) at the time of the
sale that they were selling because they planned to move to Oklahoma City, then the
transaction can be undone.
It seems reasonable to assume that they were nyT n'7an at the time of the sale, as they
had to pay off the mortgage and assumedly told the bank why. Also, DC had been
begging them to sell for a while, and presumably learned why they became willing to sell.
If, however, they were not nyT n7an at all, then the transaction cannot be undone.

2. ES must pay for the 50 t-shirts that OG has already made, but not for the 50 that she has
not yet made.

I will now present the reasoning behind these conclusions.

Before we get into the specifics of the case, two important general questions must be answered.

1. Can Sales Ever Be Undone?

The first question that must be answered in regards to this case is whether sales can ever be
undone. If the answer to this question is no, then the claims that MC&S have made in court are
obviously without merit.

Fortunately for MC&S, it is a validated principle in many places throughout Shas that under
some circumstances, if someone transfers an item to someone else, and then does not get what
(s)he expected from the transaction, (s)he can get the item back.

The primary cases establishing this principle are discussed on Bava Basra 110b,

The first case brought ’ involves a man who separated one of his animals to be brought as a
chatat-sacrifice, after which the man died.

The gemara asks: Shouldn’t this animal go back to being chol rather than remaining hekdesh?
Had the owner known that he would not gain atonement from this animal, he would not have
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separated it and made it hekdesh. The gemara concludes that the reasoning is valid, but that the
law in this case is a Halakhah ’'Mosheh MiSinai, and therefore the animal remains hekdesh.

The gemara then asks another question:  Shouldn’t a yevamah whose brother-in-law is a nam
|'nw (=afflicted with boils), claim that she did not get married with intent to be in this situation,
and therefore be free to marry as if she had never married? The gemara admits that this too is a
valid hava amina (initial thought). However, a statement from Resh Lakish that any woman
would rather be paired than sit as a widow is offered as the reason that her claim does not work
in practice.

From these two cases, it is clear that halakhah allows some transactions to be undone if the
expectations of one party are not met. MC&S therefore have a basis for their claim in our case.

2, Is it legitimate to derive the law for our case, which involves commercial contracts, from the
laws regarding transactions in other n'ninn (=bounded areas) of law?

In the previous section, we suggested that a principle established in cases of sacrifices and
marriage could be used to ground MC&S’s legal claim in our case of commercial contracts. Is
this a valid method of halakhic argument?

This phenomenon of combining nminn is a Tosafist revolution. The Baalei haTosafot in many
places” compare cases of 'wiTy (=marriage) to those of wn (dedicated objects) to those of
imn (money and property), and everyone after them seems to follow suit. Many Achronim try
to understand the different opinions of Rishonim or their fellow Achronim in regard to cases all
throughout 0”’w, and are not at all concerned with the fact that they are presuming that the law
is the same in all different o'inn .

Therefore, although it might not seem intuitive, any cases in the Talmud that deal with this
phenomenon of undoing transfers are “fair game” with regard with the claims of MC&S.

With those general points established, we can move on to the specific question of whether MC&S
can undo their transaction with DC. This discussion is based mostly, but not entirely, on two
Talmudic sugyot found respectively on Kiddushin 49b and Ketubot 97a.

A. Isn’t our case just like the Talmud’s case of “xw' YAX7 07 NNYTX N'0217 ['A7T X1aa XInn”
(=a person who sold their property with the intent of moving to the Land of Israel)?

a. Kiddushin 49b discusses a person who sells his property because he is moving to 1Israel, but
says anything at the time of the sale, and then ends up not moving to Israel after all *. Rava says
that this is a case of 272w 02T, and that n'1a71 D1'R 272w nMaT (=words in the heart have no
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legal effect). The man therefore cannot get his property back even though he did not end up
moving.

This seems ?1most directly parallel our case, but an even more parallel case follows later in the
same sugya . This second case is of a man who sells his property because he is moving to Israel,
but in the end his move fails, and so he comes back to his Diaspora starting point. The first
opinion brought in this case holds that since he could have gone had he wanted to, the sale is
valid. The second opinion states that since nothing stopped him from going, he could have gone.
The gemara explains the subtle distinction between the two opinions to be that according to the
second opinion, but not the first, if he faced problems on the way that were difficult but
surmountable, then the sale would be undone.

This seems to be exactly the case in our situation! MC&S are still able to move to Oklahoma City
if they want, but with no job for MC, and the economy in Oklahoma City collapsed, this case
could very easily be described as a case of problems that are hard to surmount but not
insurmountable. If we follow the second opinion, this should be a cut and dry case.

However, Beit Yosef himself seems not hold that way. He is confused, as the RIF (=f]"'1)16
brought both of the opinlisons in the Talmud, and Rambam'~ did not specify which opinion to
follow. He cites Tosafot as explaining that the Talmud is saying here is that “if he wanted, he
could not go,” and we can infer from that that if he had any way of going, even if he had to hire a
guide, he cannot retract the sale. This does not seem to be a favorable read for MC&S , as it is
still possible for them to go to America, although they have no reason to do so.

b. Ketubot 97a asks regarding someone who sells something, but then does not need the money
from the sale -- can the transaction be undone? It concludes that the halakhah is that the
transaction can be undone.

Rashi " explains that the seller no longer needs the money because the intended buyer reneged
on their agreement.
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Once again, this seems exactly parallel to what happened to MC&S. The school in Oklahoma City
that she had agreed to work for reneged on their arrangement, and therefore they do not need
the money from this sale” of their Efrat land. They should therefore be able to undo the
transaction.

This case may also seem to prove that a transaction can be undone even if there was no nyT 1712
at the time of the sale, However, Meiri  and many other Rishonim interpret this as a case in
which where there was nyT '1'7'a at the time of the sale. MC&S therefore would still need to
demonstrate that there was nyT 172 at the time of sale.

Our case can also be compared to a case brought in Shut RI Migash 2°*. A man sold his vineyard
in order to have the money needed for his wife’s divorce settlement, but then a miracle occurred
and they did not get divorced. RI MIgash compares it to Ketubot 97a and allows the man to get
his vineyard back.

If RI Migash could generalize Ketubot 97a to his case, it is definitely reasonable to also expand
it to our case.

B. Must MC&S demonstrate that there was nyT 11'7'a at the time of sale?

The gemara brings many cases in which transactions are undone even though there seems to
have been no nyT 711 at the time of transaction.

For example: A man left a halakhic will transferring all of his money to his widow. The gemara
says that we assume that he did this 2only so that his children would treat her respectfully, and
the money goes to his halakhic heirs .

Another example: Someone thought his son was dead, and therefore gave away all of his .
possessions. If he subsequently finds out that his son is alive, those gifts must be returned *,

Perhaps we can also say that in our case as well the transaction can be reversed even if there was
no nyT "17'a at the time of sale?

# Tt is possible to argue that this case is not actually parallel, because they did not really need this money to move to Oklahoma City,
and they were just selling it because they had decided to move to America permanently, so they were giving up on their dream of
building a house in Efrat. I am not entirely convinced of this argument, as it seems to me that they would need the money from this
land to really start a life in America. However, if MC&S do admit that they sold the land for this reason and not for the reason
suggested above, then this case would not be parallel in quite the same way, but perhaps we would have enough to rely on from the
case of “9XW' yIX7 pOom'7 XNYTX N'0217 21T X127, and we could still say that if there was nyT 712 at the time of the sale then the
land should be returned.
[N 272w DMAT LD K7 DY ,NINN K7W 9"UKR ;1211 KIN 2172 )IX7Y 1000 Ny INYT n7awa k=
20700 UTANN - NYIA K71 01 17 NWYILLINWK NAIMD YIN9Y [IVAwY 101 D1 A (a0 e #
T TN - TIT Y IDMIVXR R AT (00N NAK )OW,INND 12IN7 ' TNYL,DITD NRIY7 'R - DAIWN
(N7 X\apa N2 B
2np XN N1

23



This is not correct. RI " explains that there are three different categories of reversible
transactions:

a. ones where reversal requires there to have been a tenai

b. ones here reversal requires there to have been ny1 1712, and

c. ones where the intent of one of the parties was so obvious that nothing else is required.

RI says that the case of “a person who sold his property with the intent of leaving for Israel” is in
the second category. This seems to be in line with all the opinions that we saw in regards to the
previous two sugyot that we explored.

This further seems to be the position of Rambam,26 who writes that a buyer can undo a
sale-of-land-with-intent -to-move when he specified at the time of sale why he was doing the
transaction in the first place.

Therefore, if there was nyT "1'72 at the time of the sale, then the sale can be undone, but we

cannot rely on just knowing what the nyT of MC&S was if they did not state it at the time of the
27

sale.

Can we undo a transaction if one party will suffer a loss as a result?

Nesivos HaMlshpat2 writes that one important factor in reversal-of-transaction cases is whether
one party loses out. That is, in fact, DC’s claim -- the land is now worth more, and therefore if he
is forced to give it back, he will lose out.

DC’s claim, however, is true only because he now owns the land; it has more potential use
because he also owns much of the land around it. This claim is fundamentally based in
opportunity costs, not in the reality on the ground right now, because it only went up in value
once DC purchased the land. Nesivos, in his writing on this issue, does not seem to be
concerned at all with opportunity costs, rather only with the reality at the moment. Therefore,
DC’s claim of loss should the sale be undone is not valid.”

Can we undo a transaction if one party already had the opportunity to gain from it?

- DMAT DI'X 272YW DMAT AT (0N 'YITR NIDOIN
i1 N7 YT M niN
; TV DT RNYTRT FTNO IRT,XN7'M 172 K7X 7190 'NIN DX DI'RY DT U'T
,N702 NINNNY L2 17 W'Y YNl DNINXYT 1'021 70 ANIPDAT KD 120 ,'WA K7 XN'7' 172 17'98T DNAT W D2l
LINYTA D' 7Y TRIR DRY 197 ,XONVIDK KX NRWY K7 INWUKYT 1'021 7 2NN I
TROYIT RYUINT 707 XKNYTR K7X 27 X777 "TNO AX |2 NdI
26 See footnote 9
*” Today, sales and negotiations are so long that it is hard to pinpoint when exactly the moment of the sale is. As long as it came up
that this was why CS&M were selling their land at some point during the negotiations and whole process of the sale, perhaps we can

say that there was n'nn nywa nyT 174,

-n |n'0 DIXR'A VOYNA NIA'M 28

L,KINN 'KINA ITADYYT TOON |'RYD Ki7ITT...
,MIYKIDD N9 NWYNI NN TN NIN'WOY NAIMDA 12D
LPPYOTITIQNY TITT TIT N7 1DI0X'R K71 A DI
* The nnw nnin on 777 |n'o (2 - 2) X1an makes an Xnn'eIX that the nia'ma actually was factoring in opportunity costs, but it is not
really clear that that is actually what the nia'ni’s intent was, and this xnn'pix was probably made only because it was crazy to the
nn%w nnn that the nia'm could actually have meant what he wrote.
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Another stipulation that Nesivos brings in is that if one party was nxan'7 1x1 (=had the
opportunity to benefit from) with regard to the object that (s)he received in this transaction,
then the sale cannot be undone’. The status of nxan7 'Ix1 can be in place immediately after the
object is acquired, even if it is not used immediately. Therefore, even though DC has not yet
built on the land that he bought, shouldn’t he be able to claim that he was nxan"7 'Ix, and
therefore the sale cannot be undone?

Although it sounds legitimate, this also is not a valid claim. Nesivos only makes his assertion
because he says that we assume that when people buy objects, they are acquiring them for
immediate nxan and use, and that is why even being nxan'? 1x1, without having actually
benefited, works. In this case, it is known that DC is a developer, and when a developer buys
land, especially a developer like DC who is trying to own as much of that hill on Efrat as he can,
he is not buying that land for immediate nxan or use. He is buying it to eventually build property
on the land that he can profit from, but not to do so immediately, as is evidenced by the fact that
DC has not built on this land in the past six months.

To summarize everything that has been discussed regarding undoing CM&S’s sale
of land to DC:

This case is comparable to both the cases of “7x ' YIN7 707 NNYTX 110217 "aTT XNAA”
and “mir 27 DMOY'X X7 "ar”. In both those cases, if there was "onn nywa nyT 1N, the
sale can be undone. The same principle applies to our case; if there was nyT''72
7Dnn nvva, the sale can be undone. DC’s claims based on Nesivos of 1090 (=loss)
and nxan? '} are both invalid and cannot prevent the sale from being undone so
long as there was "nn nywa nyT''72a.

We will now move onto the discussion of what ES’s responsibility towards OC is in terms of
paying for the t-shirts.

ES’s claim here is that he had an implicit 'xan (=condition) that he did not want to buy the
t-shirts if Kevin Durant was no longer playing on the OKC Thunder. OC’s claim is that since this
condition was not stated explicitly, ES is bound by his contract with her. As this is a case where
there was no 1onn nywa nyT 173, we will first discuss whether or when we are or are not allowed
to assume a person’s unstated intent. We will then discuss claims that Nesivos makes in a
similar situation, and end with a ruling from Shulchan Arukh.

Can we assess intent when there was no 15n nywa nyT '1712?

In this case there was no "onn nywa ny772. ES made no statement at the time of sale about
why he wanted to buy the t-shirts. Can we nonetheless take into account an implicit reason, that
he claims that he had in mind, for wanting to buy the t-shirts?

,N9INN NO'IA IND 27N NXIN NI ,NIAY NIPW KIND 12T [ DAY NIK NP (11,0719 IX 1A o120
,NIRYT 179 10 DX Nivn 17 [MIWDT,IT 01190 3 'R n"T2"y] 0"y 9T n"2a nivsomn 1andw |'wdl
ANYXYT 17U DY DXINIT 2INKEL'A0 N7'NNALLINM ARXING DT |, T A"l

25



The answer is that yes, this is a phenomenon that is found all over 0”w. This is category c set out
by RI's comment on Kiddushin 49b, cited above.

Is the party making a claim on the basis ?

Gittin 46b discusses the case of a man who divorces a woman whom he thinks is an nmi'7'~
(=sterile). If she later has children, we do not let him claim that he did not mean to divorce her
if she were fertile, and therefore those kids should be nrmn.

Tosafot Yevamot 65a° comment that if he really has such a condition in mind, he could have
checked to see if his wife really was an nm''x. Since he could have done something to
disambiguate the situation, and he didn’t, he is not allowed to claim on the basis of an implicit
condition. Implicit conditions are allowed only if at the time, the information was unknowable

to you. Otherwise, if you had really cared about this element, then you would have investigated
fully.

This comment of Tosafot means that ES should have checked about the possibility of Durant
leaving the Thunder. Although this was not fully checkable to the same extent as whether or not
someone is an N"11'7"x, adequate research would probably would have told him that there was a
good chance that Durant would leave. So, unfortunately for ES, even though we are allowed to
assess people’s nyT, if they did not do the proper research, such as ES failed to do in this case,
they are not allowed to make a claim after the fact that they had an implicit condition related to
that factor.

Was it probable?

Ramban® makes an additional distinction in regards to whether a person’s claim about their
implicit 'xan is legitimate or not. He says that if you are divorcing someone for a reason that you
know is only probable, even if there’s only a 20% chance that the reason isn’t true, but you do
not state the reason, and you did not check, but divorced while there was a 790 about whether it
was true or not, that divorce has a va 'x71. If you do not state why you are divorcing her, then we
don’t know that you had it in mind, and you can’t claim that you had it in mind because we tell
you that if you had it in mind, you would have stated it.

This is again directly applicable to our case. There was definitely a possibility of Durant leaving
OKC, and ES did not do the proper research, and made this contract without stating the
condition that he now claims to have intended. We must tell him, then, that since he entered
into this contract knowing that there was a 790 (doubt or indeterminacy) involved without
explicitly stating a condition, his claim is invalid.
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Is each party’s reason for making the contract still operative?

Nesivos™ writes that the following case was brought to him:

Once there was a war, and the king had contracts with lots of people, including Reuven, to
provide linen for his army. Reuven sub-contracts to Shimon for the flax (to make linen), and he
shows Shimon the contract from the government. But then the king loses the war, and the king
breaks his contract, and there is a massive devaluation of linen, but Shimon wants to hold
Reuven to his contract! Nesivos ruled that Reuven was 1109 (not liable), because everyone knew
that the only possible use of the linen was to sell to the king. Since the war was lost before he
received the delivery of the linen, and the purpose of his contract became void, it is like a cow
dying before it is delivered, and Reuven does not have to buy the flax that he contracted for.

This would seem to be a precedent in ES’s favor, but unfortunately for him, these cases are not
parallel in a way that would make Nesivos’s ruling applicable in our case. Flax, unlike OKC
Durant t-shirts, can be sold to others, albeit not at the high price that it was contracted to
Reuven for. Shimon is not losing out in the same way that OC would be losing out in our case.

Our case is also different because this is more than raw material that ES is asking OC for. OC is
also presumably being paid for her time spent making the t-shirts, unlike Shimon.

. . . . 34
Is this a case of retroactive nxaix (=illegal overcharging)

Another suggestion Nesivos’’ makes in regard to the above case is that Reuven does not need to
pay Shimon, because if he paid him at the price that they contracted for, it would be retroactive
nNaIx, which is not allowed. Perhaps in our case as well a claim of retroactive nxaix can be made
by ES?

Again, it would seem that is not a valid claim. It is pretty easy to say that ES himself was
planning to sell the t-shirts at more that $17.50 a t-shirt, perhaps himself engaging in nxaix. So,
it is not fair for ES to make the claim against OC that her selling him the t-shirts would be a case
of nxaIx. As well, presumably the $15 that OC was selling the t-shirts to ES for was mostly for the
costs of raw materials and her time, which would not go down in value retroactively with Durant
leaving the Thunder.

[217W 1950 27 NI DY 1IN T INWD 1DIX? DY TY ;19010 ™72 NANN MWD NRR7 10 YN Nnnn NYwa NNK DYSY 1Y XA nwynl... 3
;217000 VPRIV [IYNY? ARINT,INYON 27 10 7V UPRIVIRPZ 22 [IYNY DY NWYI QIR 1701,0'WIR NN DY ['OPKI0INTZ NYY 17001 NK DY)
N{7'Y [AIXIN [IVAY VN 1'YDYI,NINIENRN 752 [NYON 7TINTL,NYYY DRRI0IIFN 19D [AIKIN [NYON NR'7 NxY X71,nnn'7nn 1n 7090 3"'nKXI
LIR'XINY ' 75 12 2N01W 2ND Q17N 17 NI1L,INY NYYY 77NN |17 '92 NivA 17 [N'71,1mn Nuon
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.0I' 7R DIM INIX INTE NN 7277 1¥7 X71 101700 M 197 170 DI 752w ,01K1Y |1 IRT'Y
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3nNIn is a complicated topic that I am not going to delve into right now, but the most simple understanding is that over or
undercharging a person by more than ! of the market price qualifies as nxaix.
% See footnote 32
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What does the 71y |n'1w have to say about our case?

Shulchan Arukh® rules that if you told a craftsperson to make something for you, and the
craftsperson makes the object, but then you decide that you don’t want to buy the object after
all, then if not buying it will cause the craftsperson a loss, you are liable to pay for the item. This
ruling seems to directly address one element of our case. ES not buying the 50 t-shirts that OC
already made would cause her a loss, as she spent time and money making those t-shirts, and no
one else is going to buy them from her. As we have already seen that ES’s claims of his implicit
'xan are not valid, he must pay for the already made t-shirts as the n\ann prescribes.

What about the other 50 t-shirts?

It seems that ES should not be responsible to pay for the 50 t-shirts that OC has not made yet.
This is for several reasons. The first is that the Shulchan Arukh’s ruling specifies “jnixn ixwy”,
and the second 50 t-shirts have not yet been made.

Regarding the case of the land, we discussed Nesivos’s ruling that implicit conditions can be
claimed only when the other party will not lose out. If ES does not pay for the second set of 50
t-shirts, OC will not lose out, as she has not made them yet.37 So, ES’s claim of his implicit 'xan
that he did not want to buy the t-shirts if Kevin Durant was no longer playing on the OKC
Thunder is valid in this case.

It can also be argued that if OC makes ES pay for the second set of t-shirts, that is really a case of
NNIX, as the nxaix will not be retroactive anymore. OC will be making these t-shirts with the
knowledge that ES will not be able to sell them at even a quarter of the price that she is selling
them to him. This would be intentional, malicious nxaix and should not be allowed.

To summarize everything that has been discussed regarding OC’s claim that ES
must pay for all of the t-shirts, including 50 t-shirts which she has already made:

Although halachically we are allowed to assess a person’s nyTin terms of making
implicit conditions, ES’s nyT here does not fall into that category. ES’s
counterclaims that the reason that he made the contract is not valid anymore, and
that this is a case of retroactive nNIN, are also both invalid. Therefore, based on a
ruling straight out of the 7Ny |n1v, ES must pay for the 50 t-shirts that OC has
already made. The second set of 50 t-shirts, however, he does not have to pay for,
as there is no loss to OC in that case, and if he did pay for them it would be an
extreme case of nNaIN.

2N - T'09', TN 1N K7 DRY 12T KINEINNE7? NXM 'R 12 INKRILMAIRD IRGYE," 00 DNERI179 12T 7 nwy" jnixe nx 333:8 %°
% Presumably she has bought some raw materials already in preparation for making the second set of t-shirts, but considering her
line of work it is reasonable to assume that she can use these materials for another project, and the money she spent on this material
will not be a loss to her. If OC really cannot use these materials for any other project, then ES should have to pay for them as well as
the 50 already made t-shirts.
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To state the final rulings once again:

1. If MC&S were nyT n'7an at the time of the sale that they were selling this land because they
were planning on moving to Oklahoma City, then the transaction can be undone. It seems
reasonable to assume that they had been nyT n'7a at the time of the sale, as they had to pay the
bank back the mortgage and assumingly told them why, and DC has been begging them to sell
for a while, presumably he learned why this time they were willing to sell. If, however, they were
not nyT n7a at all, then DC can keep the land and the sale cannot be undone.

2. ES is required to pay for the 50 t-shirts that OG has already made, but not for the 50 that she
has not made yet.

Ny AN N2 Nnnl MY ——
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Levi Mastrangelo

The starting point for resolving the dispute between Mr. Steibel and Mrs. Cassini over the
hand-painted t-shirts is Shulchan Arukh 333:8. He writes,
,"N NERIEITO 1T 7 nwy” nINg X
LNNP'Y? DX 'K )2 NN IR INYYI
A''n - 709!, T IANP' K7 DXW 12T KINI
In a case where one says to a craftsman: “Make for me thing X and I will purchase it
fromyou,”
(and) the craftsman makes it, but afterward the buyer is not interested in purchasing
it,
and if thing X is not sold immediately, it will lose value —
the buyer is obligated to pay.

This ruling is based on a responsum of the Rosh (1 n'o 17 773) that categorizes the case asxaT
1T (a type of indirect damages that includes compensation for lost wages).

Nesivos Hamishpat asks on the Shulchan Arukh:
127aRN 12T 12UNT,T'0D — TR 1INR' K7 DRY 12T XPIT 'Y NN nnY
Why should the employer be obligated to compensate the craftsman for lost
wages only when the loss is immediate, meaning that this is legally a case of
“something which will be irretrievaby lost by inaction”?!

He answers in two steps. First, he compares this siman of Shulchan Arukh to 336:2:
17w NIWYY V190 DX DIYD
—PoN 7w NaT 17 VPP IR
"dwa nwyw an 710" 7 i o iR
One who hires a worker to make something using [the employer’s] property,

or to gather for [the employer] something that is (=ownerless) —
the employer cannot say to the employee: “Take that which you made as your
payment”.

Nesivos reads 336:2 as applying exclusively to wage-earning workers, emphasizing that in both
scenarios, the employer owns the item without having to make a |17 (=formal act of acquisition).
He thus establishes a general rule by inference--if the employer is only forced to accept and pay
for the item in cases where it already belonged to him, then in cases where it belonged to the
worker, the employer must be able to claim: “Take that which you made as your payment.”

Second, Nesivos returns to 333:8, which he can now read as an exception to the rule established
in 336:2. 333:8, he says, is talking about a case where the buyer did not stipulate that the
craftsman was being hired as a wage-earner, and thus by default it is as if he said “Make thing
X for yourself, and then I will acquire it from you through a normal |aj7”. Since the employer
generally has the right to say this, Shulchan Arukh must be applying 'n1aT x2'7 only to the subset
of nIx7 W1k cases in which item X will lose all value immediately.
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We might at this point conclude, based on Nesivos’s sharp reading of Shulchan Arukh, that,
since Mr. Steibel hasn’t made any sort of |27 on the shirts, he can force Mrs. Cassini to keep the
shirts themselves as payment.

However, I think this would be a serious mistake, because it would contradict the conceptual
framework, as laid out by Tosafot (n'7 an> X7?w n”12"y ™), that underpins all halakhic contract
law, as follows.

Kesubos 47b brings a case in which a woman is divorced or widowed between kiddushin and
nissuin. Rebbi El'azar ben Azariah rules that she has no claim to the tosefet ketubah (husband’s
voluntary additions to his ketubah-obligations) because he “only wrote it on condition that the
marriage be consummated”

Tosafot notes that this ruling seems to generate a problematic extrapolation: any person should
be able to reverse any transaction in the event of a clearly undesired outcome—e.g. “I never
would have bought your cow if I had known it would get sick and die within the week”—thus
destabilizing transactional commerce.

Tosafot solves this problem by introducing risk-benefit analysis. In the cow case, it is perfectly
evident that the buyer countenanced and accepted the risk of the cow dying unexpectedly, so we
can be certain (*Tno jax) that the buyer would have taken the deal even had the seller said
explicitly that the buyer would bear any such loss. Contradistinctively, the groom would never
intend to incur the obligation of a tosefet ketubah except on condition that they complete
nissuin.

Shut HaRIM explains (n> 2rvn |ax 0" n”1w) Tosafot as modeling the framework for
commercial agreements on the parties’ respective bargaining positions at the time of the
agreement. In the cow case, for example, we don’t allow the buyer to claim that he wouldn’t have
bought the cow had he known it would die soon. Why? Because had the buyer attempted to
make that an explicit condition of the sale, the seller would have refused, and he would have
bought the cow without the condition.

Tosafot thus say that halakhah should not adopt sharp readings of contracts that violate the
parties’ expectations and common practices, but rather should interpret contracts in light of
those expectations and practices.

Indeed, Nesivos himself in Siman 230 attacks another halakhist’s approach on the grounds that
it contradicts common sense and common practice, and disregards the relative bargaining
power of the two parties at the time of sale.

It therefore seems to me that we should read Nesivos to SA 333.8, and Shulchan Arukh there by
extension, as descriptive rather than prescriptive. When Nesivos says that the default case of
[nIx? 1k is “Make thing X for yourself and then I will acquire it from you through a normal |1p,”
he means to describe the expectations that should inform the enforcement of special-order
contracts in his specific social context, rather than to prescribe that these contracts be structured
in any particular way. If those expectations changed, the halakhah would change accordingly.

I contend that contemporary special-order contracts are informed by a significantly different set
of expectations than Nesivos describes, and would be best described as having two separate
halakhic components:
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1) nin*7w (=agency) - Reuven appoints Shimon as his n*7w to acquire raw materials

2) nI' 1w (=day labor)-- Reuven hires Shimon to exert himself in transforming those
materials into the agreed-upon product. Reuven could, at any time and for any reason,
be nin"7w 70an and discontinue his employment of Shimon. At that point he would be
obligated to pay for work done, and for those materials (at cost) that Shimon had already
acquired on his behalf.

On that basis, in the case at hand, Ezra Steibel is responsible to pay for any t-shirts already
finished at the time that he attempted to cancel the sale, and for any of the raw materials that
Olga Cassini can demonstrate as having been purchased on his behalf.

The dispute regarding the land is much simpler to decide.

Shulchan Arukh 207:4 writes explicitly that in order to undo a sale on the basis of an implicit
condition, one must have said something at the time of sale that implied the condition. He states
that the necessity of having said something at the time of sale is absolute, even when it is
reasonable that he would have made such a condition and even when he had previously
mentioned that he was selling the land for this purpose. This describes our case perfectly.

Rabbi Moshe Isserles (=x"n1) disagrees, citing Rabbeinu Asher (=w"x1), who rules (x n'o 17771
) that an noimT xamMix (compelling supposition) would allow you to undo a sale. This psak is
based on the Tosafist R. Isaac of Dampierre’s (*1) three-tiered system for determining how
conditions must be introduced into contracts. His categories are:

1) 7192 'xan——cases in which the claimed condition is so peculiar that it can only be
substantiated by a formal condition stating the outcomes of both fulfillment and
nonfulfillement

2) Xn'7n Ny T '17'a - cases in which the claimed condition is sufficiently reasonable that it
could be substantiated by circumstantial evidence; and

3) cases in which the claimed condition was so obvious that it can be substantiated even
without circumstantial evidence.

One might argue that our case fits into category 2. The Moskowitz Cherchovsky Steibels
repeatedly refused to sell their land to Mr. Chevreman, and only relented as the result of their
decision to move. This creates a compelling presupposition about their motive for selling.

It’s not so clear, however, that this condition would pass Shut HaRIM’ s test. Had the plaintiffs
explicitly made the sale of their land contingent upon their move, or upon their ability to use the
money for the downpayment on a house in OKC, Mr. Chevreman might well have refused or
insisted on a lower price.

Furthermore, Minchat Yitzchak 6:170 holds that one can only use absolutely compelling
presuppositions to overcome the legal force of possession.

Finally, even if we reject Minchat Yitzchak, Mr. Chevreman can still claim '7 o' (I am acting in
reliance on legal position X) like Shulchan Arukh 207:4 against R. Isserles, and retain the land.
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