Halakhah and Values class#4 Rabbi Aryeh Klapper

1. Devarim 17:8-13
On the basis of the Torah that they will direct you,
and on the law which they will say to you,
you must act;
do not stray from the matter that they will tell you right or left
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2. Talmud Shabbat 23a
What blessing does he make?
“Who has sanctified us with His commandments and commanded us to light the Chanukah lamp.
Where did He command us?
Rav Avya said: Do not stray;
Rav Nechemyah said: Ask your father and he will tell you,; your elders and they will say to you.
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3. Talmud Berakhot 19b
A beraita:
Great is human dignity, in that it pushes aside DO NOT in the Torah
Why (does it push aside)?! Say there is no (value to) wisdom or understanding or sagacity opposite G-d!?
Rav son of Shva had interpreted this in the presence of Rav Kehana: the DO NOT of do not stray.
They laughed at him: The DO NOT of do not stray is deoraita!?
Said Rav Kehana:
A great man said something - Do not laugh at him!
All Rabbinic matters — they supported on the DO NOT of do not stray, and because of dignity - the Rabbis
permitted.
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4. Vayikra 18:30
You must be shomer My mishmeret
to not do of the abominable statutes which were done before you,
and you will/must not be defiled in them.
I am Hashem your G-d.
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5. Talmud Yebamot 21a
Said Rava:
From where in the Torah is there a hint to (prohibitions of incest with regard to) secondary relatives?
Scripture says because the men of the Land did all those abominations —
Those = the ‘hard ones’, so derive that there are ‘soft ones’, and what are they? Secondary relatives . . .
Rav Kehana said, from here:
You must be shomer My mishmeret — make a mishmeret for My mishmeret.
Said Abbayay to Rav Yosef:
But that is deoraita!?
It is deoraita, but the Rabbis interpreted it.
Everything in the Torah is interpreted by the Rabbis!?
Rather it is derabannan, and the verse is a mere support.
N2 N
?1"n ninn n nimw? ma
— YIXD 'WIX 1YY 7XN NIAVINND 72 DX D NNKIY
. NIMY 21011 '"NlL,NIDY RO'RT 7700 ,Niwp = 7x0
:NDNN NN KIND QN
NNYNT7 NnNwn Yy - My nX oninvi
901" 217 "ax 7R
21N RNMINT RN
227 1WAI91 RNTIRT
?1727 1wre ma ninin 7
.NN7y2 NNDNON KIP1,[120TN X'7X

6. Maimonides, Commentary to Mishnah, Avot 1:1
“and make a hedge for the Torah” — meaning the gezeirot and takkanot which distance a person from
transgression,
as The Exalted said: “You must be shomer My mishmeret”,
and they said in explanation of this: “make a mishmeret for My mishmeret”.
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7. Maimonides, Commentary to Mishnah, Introduction

The fourth category

these are the laws that the prophets and sages of every generation established as a fence or hedge for
the Torah;

these (are the laws) that Hashem commanded to do generally when He said “you must be shomer My
mishmeret”, which via tradition = “make a mishmeret for my mishmeret”;

these are (the laws) that Chazal call “gezeirot”.

There can be disputes regarding (laws in) this category as well . . .

See that bird-meat in milk is a rabbinic gezeirah to distance from sin, while only kosher-animal-meat is
forbidden by the Torah, but the Sages forbade bird-meat in milk so as to distance from the prohibited,
but some among them did not favor this gezeirah,

thus Rabbi Yose the Gallilean would permit eating bird-meat in milk,

and the people of his place would eat it, as is explained in the Talmud.

But when there was assent by all regarding one of these gezeirot — one may not transgress it in any way

The fifth category
These are the laws that are made via analysis to arrange interpersonal matters
a matter that has in it no addition to the words of the Torah nor subtraction
or in matters that are because of tikkun haolam in matters of religious law
and these are what the Sages called “takkanot and minhagot”
and it is forbidden to transgress them in any way since the entire nation has assented to them
Shlomo a”h warned against transgressing these and said who breaches a fence a snake will bite him . . .
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8. Maimonides, Book of Commandments, Principle of Inclusion/Exclusion 1
It seems to me that what brought them to this (=counting DO derabanans in the 613)
Is our blessing on them “Who sanctified us with his mitzvot and commanded us ...”
and the Talmud’s question “where did He command us?” and answer “Do not stray”.
But if this is the reason they counted them —
it would be proper for them to count anything derabanan,
because whatever the Sages said to do, or cautioned us against —
Moshe Rabbeinu at Sinai was already commanded to command us to uphold them
This is the meaning of saying On the basis of the Torah which they will direct you and the law which they
will say to you, you must act,
and cautioning us against transgressing any matter they had made as a takkanah or gezeirah,
saying: Do not stray from the matter which they will tell you right or left
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9. Nachmanides, Attacks on Principle of Inclusion/Exclusion 1
But the opinion of BHG in this matter is not wondrous or distant
because every gezeirah that the Sages made as a hedge for the Torah so as not to touch upon a deoraita
DO NOT —does not enter this calculation . . .
whereas reading Megillat Esther, and Chanukah lamps, and Hallel, and 100 blessings daily, and all (other
derabanan DOs) that BHG counted as independent mitzvot —
we were commanded regarding those by the Great Beit Din, and they contain no gezeirah or distancing
from Torah obligations,
and the secondary-relative-prohibitions were also not supported on the DO NOT of Do not stray,
because they are not implied by the Torah, so the Sages could not include them within Torah
prohibitions,
rather those and those like them were supported on the DO you must be shomer My mishmeret,
and they darshened in Yebamot “make a mishmeret for my mishmeret” . ..
just as they supported the rest on the DO NOT of Do not stray, also as a mere support
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10. Maimonides, Code, Introduction

(These prior collections) also explained the matters that the Sages and Prophets of every generation
were gozer in order to make a hedge for the Torah,

as they heard from Mosheh explicitly,

as Scripture says: You must be shomer My mishmeret = make a mishmeret for My mishmeret
They also explain the minhagot and takkanot that they were metaken or noheg in every generation,

as seen fit by the beit din of that generation, because it is forbidden to stray from them,

as Scriptures says: Do not stray from the matter which they will tell you right or left
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11. Maimonides, Code, Laws of Rebels 1:1-3
A.
The Great Beit Din that is in Jerusalem
they are the root/essence of Oral Torah
they are the pillars of legal direction
and from them statutes and laws emerge to all Israel
and the Torah ?promised? regarding them
as Scripture says: On the basis of the Torah which they will direct you — This is a DO
and everyone who believes in Mosheh Rabbeinu and his Torah is obligated to rely/support their
religiolegal actions on them and to rest upon them.
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B.
Anyone who does not act in accordance with their direction — transgresses a DO NOT,
as Scripture says: Do not stray from the matter which they will tell you right or left
but there are no lashes for violating this DO NOT since it can be capital, as every sage who directs
against their words is executed by strangulation.
Whether matter that they derived via Tradition, which are the Oral Law,
whether matters that they derived analytically via the Exegetical Principles for Torah and it seems to
them that the matter is such,
whether matters that they made as a hedge for the Torah and in accordance with the need of the hour,
these being the gezeirot and the takkanot and the minhagot —
each and every one of these three matters - there is a DO to obey them, and a transgressor of any one
of them transgresses a DO NOT.
Behold it says On the basis of the Torah which they will direct you — these are the takkanot and gezeirot
and minhagot which they direct to the public in order to strengthen the religion and repair the world.
and on the basis of the law which they will say — these are the matters which they derived via din using
one of the Exegetical Principles for Torah
from the matter which they will tell you right or left — this is the Tradition which they received one from
the mouth of another
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Matters of Tradition — are never subject to dispute, so any matter which you find a dispute regarding —
that you can know is not a Tradition from Mosheh Rabbeinu;
But things they learn via din —
if the entire Great Beit Din all assent to them — they have assented;
if they dispute about them — they follow the majority and output the law following the majority;
the same is true of gezeirot, takkanot, and minhagot,
if part of them saw fit to be gozeir a gezeirah or be metaken a takkanah, or that the people should
?leave aside? this minhag,
while part of them didn’t see fit to be gozeir this gezeirah nor metakein this takkanah nor ?leave aside?
this minhag -
they give-and-take face-to-face, and follow the majority, and output the matter following the majority.
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12. Beit Habechirah (Meiri) to Avot 1:1
The third statement is that they must make a hedge for the Torah
because until that time they would not make a hedge to prohibit the permitted out of concern lest they
come to do something prohibited
and as a result they would constantly come to commit actual transgressions
as we find them marrying foreign wives in Ezra, and desecrating Shabbat, and many others,
but now, in the Babylonian Exile, they began to make takkanot and fences to sanctify themselves via
what was permitted to them so as not to touch on Torah prohibitions.
They extracted this from the Torah as Chazal interpreted: You must be shomer My mishmeret — make a
mishmeret for My mishmeret
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13. Emet I'Yaakov to Avot 1:1
“And make a hedge for the Torah” —
meaning that now, in the era of the Second Temple, when Klal Yisroel wasn’t at the peak of perfection —

as behold they were not redeemed fully ... —
then the Men of the Great Assembly decided that so that Torah would not be forgotten from Israel -
they were compelled to make hedges for the Torah, so that at least the Torah itself would be observed.
The truth is that hedges existed before then,
but each person would make a hedge for himself
in a matter that he felt he needed strengthening against his inclination,
but from then on, they decided that this evaluation could not be left in the hands of each individual,
rather the sages need to gather and to be gozeir gezeirot on the congregation,
and if not — the Torah itself would be forgotten from Israel . . .
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14. Emet L'Yaakov to Avot 2:5
Don’t find it astonishing . . . how it can be possible for each individual to practice their own minhag,

when necessarily only one of them is practicing correctly.
The explanation of the matter is this, that the minhagim and takkanot that we have — are because the
beit din of that generation saw that the congregation was loose in a certain matter, or needed
strengthening, and each was unlike the other, as some places that needed takkanot different than were
needed in other places, and the batei din were metaken in accordance with the place and the time and
the need for the people of that area.
Even the takkanot of Rabbeinu Gershom were only accepted in the lands of Ashkenaz and not in the
lands of Sefarad.
Look at this proof for this principle. We find that one of the eighteen decrees of Hillel and Shammai was
that one must not read by lamplight on Shabbat because we make a gezeirah lest he adjust the lamp.
Let’s see — what was the prior situation? Were there readers who adjusted lamps? If yes, why didn’t
Rabbi Shimon ben Shetach and his beit din decree against it? If not, what made Hillel and Shammai think
they would start to do so?
The explanation of the matter is: We find (see Tur OC 275) that they did not make this decree on Yom
Yippur, and it is permitted to read by lamplight, because the awe/terror of the day would prevent one
from adjusting the lamp . . . so they had no need to decree in previous generations, when awe of
Shabbat was the same as awe of Yom Hakippurimis forus ...
and possibly in our day if there were a beit din they would be gozeir to prohibit reading by lamplight
even on Yom Kippur. ..
so we learn that everything is in accordance with the time, the need, and the place. And it is only
because of the power of these gezeirot that Klal Yisroel has stood firmly against the winds blowing in
every generation that seek to undermine the foundation of our national existence, and only because of
the takkanot and chizukim that the managers of the generation put into practice that they stood in the
breach and did not stumble.
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15. Talmud Sanhedrin 29a
Said Chizkiyah:
From where in Scripture do we know that all who add, subtract?
Because Scripture says: Said Elokim: Do not eat from it and do not touch it.
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16. Responsa Igrot Mosheh (Rav Mosheh Feinstein) 0C4:60
Regarding the fact that via electricity it is possible, by means of a timer designed for that purpose, to set
things up before Shabbat so that (a stove or oven will) begin cooking on Shabbat about an hour before
the meal . ..
know that according to my impoverished intellect it is obviously forbidden to permit this, because via
such timers one could do all the forbidden categories of labor on Shabbat, and (run) all factories, and
there could be no greater devaluation of Shabbat, and it’s clear that had this device existed in the times
of the Tannaim and Amoraim - they would have forbidden this . . .
Even were one to say that we cannot forbid what the Sages did not forbid, and that one may not derive
further prohibitions from their decrees, even against things that are rationally more stringent, since
regardless they didn’t prohibit, even though this was because the case didn’t exist in their time, and thus
there is no actual prohibition —
nonetheless one should not permit it, since it is something that it would be appropriate to forbid . . .
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17. Mishnah Shabbat 1:3
A tailor must not go out with his needle near dark, lest he forget and go out,
nor the scribe with his quill,
and he must not delouse his clothes
and he must not read by lamplight.
Actually, they said: The melamed may see where the children are reading from, but he may not read.
NY'l NDW' NNW ,NDWNY? 1IN0 10NN VNN KX X7
10M7172 77270 NI
I"72 NN N79! (1) K71
110 IKT7 X RYI
RO K7 RID 72K D'RIP NIRIN PN ARN TNN NNK kA

18. Shu”T Yabia Omer (Rav Ovadiah Yosef z”l) 1:0C: 16

A) Behold it is known that our teachers the rishonim and acharonim state a rule that “We ought not be
gozeir gezeirot out of our own minds
as ROSH (Shabbat 2:15) wrote expressing astonishment at the Geonim, that how were they able
to originate a gezeirah after Rav Ashi sealed the Talmud?!
and Magid Mishneh (to Chametz uMatzah 5:20) wrote that we ought not be gozeir gezeirot out
of our own minds after the generations of the geonim
So also wrote RAN in Shu”T HaRiVaSH (390)
So also wrote RaDBZ in a responsum (1:149), and in Yekar Tif'eret (Terumot 1:22)
So also is written in Shu”T Mahari Brona 108
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19. ROSH (1250-1327) Shabbat 2:!5
and Rashi wrote
that he found in a geonic responsum a beraita (stating)
Sometimes a person is in the midst of a fast and does not pray the fast prayer
and sometimes a person is not in the midst of a fast and yet prays (the fast prayer).
How is this?
Here we are discussing the entrance (of the fast), here the exit.
Meaning:
On the eve of a fast, even though he intends to eat after praying, he prays the fast prayer;
the following night, despite still fasting when he prays the evening prayer — he doesn’t pray the fasting
prayer.
The geonim say in conclusion:
But we do not practice saying (the fasting prayer) in the evening, or even in the morning, lest he fall ill or
have a seizure and be compelled to taste something, so it turns out that he was a liar in his prayer.
And that they usually have the sha”tz say it in the morning prayer —
that's because it’'s impossible that at least part of the people in the congregation won't fast.
(Rosh says:)
Regarding the geonim’s concern lest he be found a liar in his prayer —
Their words are astonishing,
because if so, how can a person ‘borrow’ a fast and “repay’ it, as if so, he would become a liar in his
prayer!?
Furthermore, | am astonished, how could the geonim originate a gezeirah after Rav Ashi sealed the
Talmud!?
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20. “New” Teshuvot HaGeonim — Emanuel (Ofek) 172
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21. Maggid Mishneh (1283-1360) to Chametz uMatzah 5:20
Similarly it is permitted to knead the dough with wine and oil etc.

The RAAVAD in his strictures says:
“But | say:
Perhaps this was only said for the eager, who would bake it immediately,
but to permit this to every person, as with other doughs — no.”
But | say
We ought not to be gozeir gezeirot out of our own minds after the generations of the geonim.
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22. SHuU”T MaHaRI miBrona (1400-1480) #108
| was asked:
A woman who immersed with a ring on her finger?
| responded:
If the ring was so loose that that when she extends her fingers and wiggles them strongly as if she is
throwing it, and then it falls off her finger and falls on its own — she is tehorah to her husband
So | received from the greats of the world
Presumably they relied on the dispute between RASHBA and RAMBAN as to whether we decree where it
is loose because of where it is not loose
and ? rules that the rationale of the permitter makes more sense,
and that dispute among the geonim is whether lekhatchilah to decree loose because of not loose
but bediavad, no one disagrees that the from the day the Talmud was sealed, no decree has been
originated that we have not found in the Talmud,
as ROSH wrote regarding the decree of ‘the seizure of the geonim’ . ..
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23. RaDBaZ (1479-1573), Yekar Tiferet p. 114

Mishnah Challah Chapter 2

“Fruits of the Diaspora that entered the Land — are obligated in Challah

If they went out from here to there —

Rabbi Eliezer obligates, and Rabbi Akiva exempts.

And the Yerushalmi says:

What is Rabbi Akiva’s rationale?

Scripture writes and the land to which | am bringing you there -

There you are obligated, whether regarding fruits of the Land or of the Diaspora
There you are obligated, but you are not obligated in the Diaspora

The RAAVAD z”l responded

Rabbi Aryeh Klapper

that Rabbi Eliezer and Rabbi Akiva only disputed on a deoraita level, as (the text) implies that they are

disputing the meaning of Scripture,
but derabanan they agree that (Diaspora fruit that enter the Land) are obligated.

But the position of our master (=RAMBAM) is

that we ought not to originate gezeirot out of our own mind, since it is not mentioned anywhere.
Is it not so that the Yerushalmi has an extensive back-and-forth about this Mishnah, and never mentions

that they would be obligated derabanan?
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24. Shu”T RaDBaz 1:149
You asked
about a woman who had a sensation at the time her period was expected
but she checked herself and found nothing, or found a slightly thick white (liquid) —
whether she is temeiah or tehorah.
Answer:
You will find this matter clearly explained in Terumat HaDeshen 246
And he z”l came out that if she found nothing — she is temeiah
but where there is something which one can say caused the sensation, as if she found something white
of any other tahor color — he z”l came out lehalakhah that she is tehorah
but as a matter of practical halakhah he wrote
“However, | am afraid to be lenient if there is on the cloth some enduring dampness that is a little solid,
even though it is white, because of those who would err and do not know how to distinguish between
this and that blood”.
But | say
that one who upholds this stringency violates you will evict the woman of my nation from their house of
joy and fails to do the mitzvah of onah.
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25. SHU”T RIVASH 390

The responsum of R. Nissim on the three questions written above ...

You wrote further that the custom there is that anyone who sells land, they announce on Shabbat
between yotzeir and Mussaf four consecutive Shabbatot at the order of the electors that anyone who
has a right in or a claim about that land must come and tell them within 30 days, and if not — he lose his
right..

When you heard this, you expressed astonishment, as this is fitting to prohibit ‘so that your Shabbat-
speech will not be like your weekday speech . ..

Even though | explained that this intends to discourage excessive speech, on the basis of the Yerushalmi,
all the more so it is proper to forbid this, so that your Shabbat speech not be like your weekday speech .

Some of the honored ones of the place responded that this practice is ancient and was established with
the assent of the community and the counsel of RAAH 2”1 . ..

Returning to the announcement they make there

that in my opinion is completely forbidden as a matter of law, and is not under the same rubric as that
which was done with the counsel of RAAH z”| ... Even what RAAH agreed to — there is much to evaluate
about it, as this is much more ‘weekday talk’ than the announcements of moredet and sikrikon . . .

-14 -



Halakhah and Values class#4 Rabbi Aryeh Klapper

But since it was done with the counsel of RAAH — it is proper to justify it in the manner | will write,
namely that CHAZAL already permitted weekday talk for the sake of public needs, and these are public
needs, and even though we have learned that we do not give judgements, even though those are public
needs . .. that is because of a gezeirah lest he write, and so the matter is not only a prohibition of
speech, but anything that involves only a weekday-speech prohibition, in the manner of this, which is
continual and accomplishes a social good — we should judge it as permitted because of public need.
Don’t say that in such cases as well we ought to decree lest he write,
because we have only what the sages listed, and ought not to originate gezeirot out of our heads . . .
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26. Talmud Beitzah 36b — 37a
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