Yeshivat Migdal HaTorah Halakhic Perspectives on Civilian Casualties in War

UNIT A

Rav Aharon Lichtenstein zt”], Interview published in Techumin 4:185
(Hebrew: translation here mine).
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UNITB

Rabbi J. David Bleich, Contemporary Halakhic Problems Vol. 2, p. 9

The gemara, Shevuot 35b, declares: “A sovereign power which slays one sixth [of the populace] of the universe is
not culpable”. It is to be inferred that the death of one sixth of the inhabitants of the universe entails no culpability,
but that slaying more than one sixth of the population of the universe does engender culpability.

Tosafot, understanding the dictum as referring to the monarch of a Jewish state, indicates that the Gemara here
imposes a constraint on a milchemet reshut or discretionary war®. The sovereigh may not initiate discretionary war
if it is to be anticipated that an inordinate number of people will perish as a result of hostilities. According to
Tosafot’s analysis, a similar restriction does not apply to wars which are mandated by Scripture.

6See Teshuvot Hatam Sofer, Orah Hayyim, no. 208, who declares that not only is annihilation of one sixth of the
populace of the universe forbidden but also that war leading to genocide, defined as the extermination of one-sixth
of a particular nation or people, is similarly prohibited.
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Likewise today, since Israel’s enemies (with the exclusion of v> o ’111;1‘; 2"y oM MM 23 N
Egypt) have thus far refused to sign peace treaties with her, and "» MY v 1m onmyp? " — 723 M
since their avowed aim continues to be the destruction of the State, R DYIIRDT DUOMITLTY oYvannn on
Israel must be considered to be in a state of war. In light of this, it

ova»nY D'RWY — DIdWRR DRY DIYIER

is argued that the Israeli army’s reaction to current border incidents,
terrorist attacks, and Arab riots should be conducted as it would in N w1 wy — annd R nonb Y7oy
wartime; Israeli soldiers should shoot to kill when necessary and, as DY MIRA TMRD OAR 9 — mmnbna

in times of war, may even punish or kill innocent Arabs when the

situation calls for such action.® Furthermore, if we follow the Lraand R 913 IRIAND) LSWOn o'hn

5. The Maharal of Prague, in his commentary Gur Aryh to Parashat Vayishlach
writes, ““...Although the Torah reads, ‘When you approach a city to wage war
against it, you shall greet them peacefully’ (first atempt to reach a peaceful
agreement), this speaks of a city that did not harm us. But as regards those who
attack the Jews, as Amalek did, even if only one of their members was
responsible for this act, revenge may be exacted from the entire nation because
he is one of them. Likewise, regarding any war such as that waged against the
nation of Midian, all of whom were attacked, despite the fact that not all were
guilty of wrongdoing; and this is the nature of all wars.”
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UNIT E
Rav Yisraeli first examines a set of potential justifications based on civilian law, including:
1. holding the village capitally responsible under Noachide law for not bringing the terrorists to justice

2. regarding the terrorists as agents of the village citizenry, and therefore holding the citizenry guilty of
murder, even if the terrorists would have acted in the same way without support from the village
citizenry.

3. regarding everyone in the village as enablers of pursuers-with-intent-to-kill (rodfim), and therefore
liable to be killed if killing them is necessary to stop the pursuers.

He rejects 1 on the ground that the terrorists would likely have punished or even killed any villager
opposed to them, and nonJews are not required to sacrifice their lives or perhaps even endure serious
deprivation rather than transgress (RAK: especially with regard to the positive commandment of
dinim?).

He rejects 2 on the ground that halakhah does not recognize nonlews either as agents or as having
agents.

He rejects 3 on several grounds, among them that the raid killed children, whereas only willing,
conscious, and responsible humans are liability to execution as accessories-to-pursuers.
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R. Yisraeli notes that the entire concept of milhemet reshut seems morally impossible: Why should it be permitted
to kill people to gain political ends, especially if halakhah forbids imposing costs on others even to save a life? He
answers that going to war constitutes a waiver of one’s right to life, conditional on the other side fighting in
accordance with the rules accepted by both sides.!

There is much room to discuss how one determines consent, who has consented, and which rules were consented
to. One might argue that if the permission to kill in war depends upon consent, then since it is impossible for infants
to give such consent, infants cannot be targeted. Since R. Yisraeli does not make this argument, he probably thinks
that national consent to war binds even infants.

Nonetheless, R. Yisraeli is clear that a milhemet reshut cannot justify killing except within the generally agreed rules
of war. It seems to me that he holds this way even with regard to enemies who themselves do not obey the rules of
war, so long as they acknowledge their disobedience as transgressive. Therefore, R. Yisraeli concludes that the
Qibiyeh raid can be justified as an act of milhemet reshut only if it conformed to international norms of war. Rather
than adjudicate that issue, he turns back to milhemet mitzvah.
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