I’'m taking the liberty this week of relating to a live issue rather than to the parshah, and to
send you two different pieces: First is an op-ed type piece that embodies CMTL’s motto of “taking
Responsibility for Torah” — it identifies a halakhic issue with real-world implications, argues
forcefully on both technical and moral grounds that some halakhic outcomes of this issue are
superior to others, and calls on everyone in the halakhic community to support those outcomes in
every way possible. Following that is an objective analysis of the texts and arguments from which
the technical ground above is derived. As always, the texts are provided in the original as well as
in translation.

I hope these will inspire you to speak out on the specific issue of gerut lechumra, as
earlier drafts have inspired several of my rabbinic colleagues. | also hope they will inspire in you
a commitment to our mission and a recognition of the importance of CMTL'’s ideas and programs,
and that you will support all of these in every way you can.

Shabbat Shalom!

Aryeh Klapper
http://www.torahleadership.org/




Op-Ed

What does it mean to be Orthodox?

Genuinely belonging to any group involves identification with its past, present,
and future, each of which carries obligations. Identification with the past creates the
obligation to take responsibility for past actions of the group and seek to ensure that they
have the best possible consequences.

Being Orthodox therefore requires taking responsibility for the past actions of
Orthodoxy. I want to talk about this with specific reference to conversion. But it is
necessary to establish a premise first.

Halakhah lemaaseh can change, as the result of new evidence or new arguments.
It is entirely possible to say that halakhic positions which were once legitimate and viable
bases for practice can no longer be relied upon. Talmudically, of course, the obvious
examples are nearly all the positions of Beit Shammai. Another famous example is the
position of Rabbi Yose HaGelili permitting one to eat fowl cooked in milk, which the
Talmud records was still relied on in some areas early in the Amoraic period, but
certainly cannot be relied on anywhere today. Finally, a key principle of halakhic civil
law is that precedents no longer cited by mainstream works such as the Shulchan Arukh
cannot be relied on to rebut financial claims. These changes/restrictions may better
capture the true intent of Hashem in His Torah and thus be a real contribution to the
sacred mission of the Jewish people.

However, it is generally unjust to apply newly stringent regulations retroactively.
This injustice is compounded when the consequence of the change in psak has
consequences for identity and marriage. Thus halakhah forbids the introduction of new
stringencies in areas that affect personal status when they might by implication be “motzi
laaz al rishonim”, cast aspersions on the status of people who relied in good faith on the
earlier rulings — all the more so it is forbidden to directly cast such aspersions, G-d
forbid! The notion that someone could be made an agunah, or declared a mamzer, or
have their Jewish identity removed, because the consensus of poskim has shifted —
perhaps decades or even centuries after a divorce, marriage, or conversion that relied on
the original consensus — violates elementary decency and the bedrock halakhic principle
that “All the Torah’s ways of Torah are pleasantness”.

It is therefore regrettable and astonishing that significant Modern Orthodox
poskim and batei din seem to be ignoring this principle in the area of conversion. On a
broad and growing range of issues, ranging from the procedures for witnessing
immersions to the standards for acceptance of the mitzvot, converts and children of
converts are having their Judaism retrospectively invalidated on the basis of a new
halakhic consensus. Many of these innocent victims are being put in the worst possible
halakhic circumstance; they are told that they might be Jewish, and thus cannot marry
either Jews or nonJews. Furthermore, if they are not currently fully observant, they are
told that they have no way out of this twilight zone, as the batei din will not convert the
incompletely observant even misafek (when the beit din sees the candidate as possibly
but not certainly Jewish already). Even if the beit din determines that they are
halakhically Jewish, it has become standard practice to refuse to certify their Jewishness
if anyone anywhere might conceivably that they are not Jewish, unless they undergo
“gerut lechumra” (halakhically unnecessary reconversion to satisfy counterhalakhic



opinions). Even this deeply troubling option, which can requires women to act in a way
that denies the Jewishness of their own children, and men to act in ways that deny the
Jewishness of their siblings, nieces, and nephews, is not offered to the incompletely
observant.

While public outrage has been focused on the wholesale public nullification of
Israeli Conversion Authority converts by the Israeli charedi rabbinate, I think it is fair to
say that the more subtle, but no less wholesale, Modern Orthodox nullification is
ethically worse. While the Israeli nullification, together with the implicit or explicit
threats of disqualifying many Orthodox converts in the Diaspora, clearly and deliberately
violated the slew of Biblical prohibitions against oppressing converts, and while the
arguments used in that nullification substituted personal antipathy for halakhic reasoning,
at least the rabbis involved served notice in advance of the conversions that they would
reject them. The Modern Orthodox rulings invalidate thousands of conversions more
than a generation after they happened, including those based on positions explicitly
articulated, endorsed, and relied on in practice by Israeli Chief Rabbis of great
scholarship and personal stature whose like we can only yearn to see again.

This position is simply and deeply immoral. At its core it means that Orthodoxy,
and specifically Modern Orthodoxy, is completely disassociating itself with its past,
especially its early and mid 20" century past, and thereby disclaiming all responsibility
for that past. This is a peculiar position for the movement of masoret (tradition) to take,
and owing to the broad and deep human harm it is causing, it must not be allowed to
stand.

Recent events, however disturbing in and of themselves, have created an
opportunity for recommitment to the halakhically mandated proper treatment of converts.
I respectfully suggest that the RCA and its GPS beit din system seize this opportunity by
publicly and unambiguously validating all past conversions done with integrity under
Orthodox auspices, so that the righteous converts and children of converts within our
community can live secure in their identities and in the essential compassion of the Torah
community.



Text Analysis (The texts themselves follow:)

Under what circumstances may one create new stringencies in areas of Halakhah that
affect personal status? The primary source for this discussion is a very difficult to follow
responsum in Terumot Hadeshen, which, owing to the importance of the subject, I think is worth
presenting in detail, although in the interest of clarity | will significantly rearrange the order of his
argument. (My oral presentation of this text, available here, is in its native order.)

Terumat Hadeshen is fully aware that new stringencies are regularly introduced.in the
area of gittin. This, he notes, seems to directly contradict Talmud Gittin 5b, where Bar Hadaya is
ordered by R. Ami and R. Asi not to follow the stringent position of R. Achi, who required the
agent who would deliver a get abroad to witness the writing of every letter of the get, rather than
just the first line, so as to avoid casting aspersions on earlier gittin (that had been delivered by
agents who had not been present for every letter).. This principle, Terumot Hadeshen further
contends, is clearly generalizable, as Mordekhai to Gittin 5b uses it to forbid scribes from writing
gets with “tagin” on the appropriate letters, lest people suggest that earlier gets written without the
“tagin’ were invalid. What, then, legitimates the stringencies put in place in his own days?

One might be tempted to say simply that the new stringencies were in fact installed
contrahalakhically, although once adopted, eliminating them might be counterproductive. But
Terumat HaDeshen notes that the Talmud itself, in another context, legitimates the establishment
of a new get-related stringency. Gittin 85b records Rava as mandating the inclusion of “from this
day and forever” in gets even though this had not previously been the standard form. This case
too must stand for a general principle, as Mordekhai himself cites Rabbeinu Tam as mandating
the inclusion of “ behold you are permitted to any man” in gittin on the basis of this precedent.

To resolve this contradiction, Terumot HaDeshen suggests that
a. One must not introduce stringencies that are obviously unnecessary (as the gain is minimal,
and there is always a risk that ignorant people will think them necessary and invalidate previous
gittin that lacked them)

b. One should not introduce stringencies that can claim to be genuinely necessary (as then
learned people can reasonably invalidate previous gittin that lacked them). Thus one may not
require the agent to be present for the writing of the entire get, or require adornments on letters,
as each leaves open the argument that past gittin not incuding these stringencies were invalid.

c. One therefore may only introduce stringencies that have a legal purpose, but cannot claim to
be legally necessary (as these remove any doubt about the validity of new gittin without providing
grounds for invalidating previous gittin). For example, one may begin requiring formulations in
gittin that account for rejected legal positions in obscure cases, or that conform to the simple
reading of Talmudic texts, so long as it is clear that previous gittin written without these
formulations would be legally valid

This is plainly a very delicate structure. | don’t wish here to discuss whether he
convincingly fits his precedents into their appropriate boxes, but rather to draw out implications of
b and c.

Forb -

It seems to me that any new stringency that, by implication, would invalidate past gittin, could also
be used to invalidate present gittin. Nonetheless, he bans new stringencies that could invalidate
past gittin. Thus he seems willing to risk present gittin for the sake of past ones. This makes
sense to me only if it is obvious that it is not necessary for gittin to satisfy all potential halakhic
arguments, and thus the risk to present gittin is minimal, whereas once a stringency became
normative, one might not realize that ignoring it had been perfectly acceptable in the past.
Another way of framing b: One must allow new gittin to be written in ways that ignore valid
halakhic positions rather than risk having people think that accounting for those positions was
always necessary.

Forc -

It seems to me here that his position makes sense only if one understands that a get cannot be
questioned on the ground that it fails to account for halakhic positions that oppose the standard
psak, even when one believes intellectually that those positions are plausible, and thus is
religiously motivated to account for them when writing new gittin.



Furthermore, he allows one to be stringent to account for past overruled halakhic positions on the
ground that such positions could never threaten past gittin. As he knew that positions overruled
in the past can be resurrected by new poskim, this makes sense only if he assumed that such
new decisions are not applied retrospectively.

Terumot HaDeshen’s positions and assumptions, | suggest, are directly applicable to
contemporary practice in the area of conversion, namely:

a. One must not impose stringencies for one’s own sensibilities that have no halakhic purpose
b. One must not require conversions to account for all halakhic positions if that may cast
aspersions on past conversions that accounted for some but not all

c. One must not apply new psakim about conversion retroactively.

A last textual note: Terumot HaDeshen at the end seems to contradict the above by
justifying our efforts to ensure that witnesses sign the get, even though the normative psak is that
such signatures are unnecessary, and the practical need for such signatures no longer exists.
This is not so, however; he assumes there that as for practical reasons all past gittin were signed,
requiring signatures on contemporary gittin poses no risk to past gittin.

Shabbat Shalom!
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1. Gittin 5b

Bar Hadaya needed to deliver a get. He came before R. Achi, who was appointed over gittin.
[R. Achi] said to him: You must be attentive to each and every letter.

He came before R. Ami and R. Asi.

They said to him: You need not, and should you say ‘l will act in accordance with the more
stringent opinion’. it would turn out that you were casting aspersions on the earlier gittin.

2. Mordekhai Gittin 5b
“and should you say ‘I will act in accordance with the more stringent opinion’. it would turn out that
you were casting aspersions on the earlier gittin” —
The Sefer HaTerumah ruled:
One must not adorn the letters SHaTNeZ GaTZ in a get the way one does in a Torah scroll,
because one must not change the existing practice lest they cast aspersions on the earlier gittin.
Furthermore — If they make a habit of adding adornments, many of the scribes are not expert at
this, and they will make large ones, like sticks, and in most cases they will distort the letters —
therefore it is better to refrain from adorning.
Even though it is necessary for each letter to be surrounded by an [ink-free] margin,
the reason for that is that the attached letters look like one, or don’t look like a letter, to ne who
cannot tell the difference between one letter and another —
therefore the custom was to separate them,
but without adornments it is still called a letter, and the adornments serve only a homiletical
purpose.
However, R. Y. ben Avraham was particular -
since one would not be liable for writing them on Shabbat if one wrote them without their usual
adornments (See Shabbat Perek haBoneh below),
and it follows that without the adornments they are not considered letters,
so he required adornments like those in a Torah scroll,
and thus we find on Shabbat 105a:
A beraita glossed the Mishnah: One who intended to write one letter, but ended up with
two — he is liable.
But we learned in a beraita: He is exempt!?




This is no difficulty — this deals with letters that require adornments; this with letters that
do not.
| found the same in the words of R. B. of Magenca, who wrote:
The scribe must be very careful to write a complete and adorned script, each and every letter with
its adornment, and so as not to lack even the tip of one letter ,as if he were writing tefillin or a
mezuzah.
But Sefer HaTerumah wrote that Shabbat 105 can be said to discuss a case of writing in an
actual Torah scroll, or where one intended to write according to the rules of a Torah scroll,
and it should be interpreted thus:
This deals with letters that the scribe must adorn, such as when in a Torah scroll; this
with letters that the writer need not adorn,
but both cases deal with a case in which he ended up with two letters that would require
adornment were they in a Torah scroll.
This reading is evidenced by it not saying: This deals with letters whose rule is that they
require adornment; this deals with letters that don’t require adornment.
Know this:
Because it says there: If one removed the roof of a chet and made it like two zayins — he
is liable,
which implies that merely removing the roof creates the liability, even though he didn’t
adorn the resulting letters,
so we see that of his intent is not to adorn and put on adornments, it is called a letter.

3. Gittin 85b — 86a

Rava established in the standard get text: “. . . from this day and for ever’ . . .

“from this day” — excluding the position of Rabbi Yose, who said that the date of a contract serves
as its initiation date;

“and forever” — to exclude the question Rava asked Rav Nachman: If one said: ‘Today you are
not my wife, but tomorrow you are my wife . . .’

4. Rashi Gittin 85b-86a

“from this day” — excluding the position of Rabbi Yose, who said that one need not write “from
today” in the get of someone on their deathbed, as the date of a contract serves as its initiation
date, and this | not like a get after death — that's why Rava established this for all gets, so that the
scribes would be familiar with it.

And even though we hold like Rabi Yose, we need to take ourselves out of controversy, so the
matter will emerge as permitted and the stigma of unmarriageability will not fall on Jewish
families.

to exclude the question Rava asked Rav Nachman: If one said: ‘Today you are not my wife, what
is the law? And Rav Nachman answered him: Once the relationship ceased, it remains ceased.
Nonetheless, Rava established not to act so, so as not to (stimulate) the casting of aspersions on
the get.

5. Tosafot Gittin 26a

It is necessary to leave blank the space for “behold you are permitted to all men” —

Everywhere the implication is that we write this formulation in the get,

and on Gittin 85a a beraita also teaches: “The body of the get is ‘behold you are permitted to all
men’,

and Rabbeinu Tam established writing this formulation in the get,

but in the standard forms of gets it was not written,

but regardless one should not cast aspersions on earlier gets, as they extensively write several
formulations in the get that are considered the same as behold you are permitted to all men.
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Question:

Regarding that which the Talmud says (Gittin 5b):
“If you say that | should act in accordance with the more stringent position (and require
the agent-for-delivery of a get to be present for the writing of each and every letter), then
you would be casting aspersions on earlier gittin!?

If this is so, you should find problematic — how have the later authorities practiced numbers of

stringencies with regard to gittin that were not practiced by earlier authorities?

And so too even today we are stringent in several matters with regard to gittin that were not

practiced by our teachers who preceded us?!

Response:
It seems that these matters require great study (to determine) when it is relevant to say ‘it turns
out that you are casting aspersions” and when we don’t say that,
as it cannot be denied that this is a general principle, because we derive (other cases)
from Talmud Gittin 5b above, as in Mordekhai there he deduces from it that one should
not adorn the letters of the acronym Shatnez Gatz in gittin, on the ground that on would
be casting aspersions.
It seemed reasonable to distinguish (as follows):
Everywhere that it is an obvious matter to permit, but one came to be stringent and impose an
extra degree of caution, in such cases we say ‘Do not act so, because if you do, you will cast
aspersions’,
but where there is doubt and there are perspectives according to which it would be proper to be
stringent from a strictly legal perspective, it is better to act according to law and Torah completely,
and to be concerned for the gittin in front of us, that no doubt attach to them, than to be
concerned about aspersions on earlier gittin.
Thus we say on Talmud Gittin 85b that Rava instituted the writing of the phrase “from this
day and forever” in gittin, and it is explained there that “from this day” was instituted in
opposition to the position of Rabbi Yose, who said that “the date of a contract verifies
itself (i.e. serves as the contract's effective date)”,
and Rashi interprets there: “Even though we hold like Rabbi Yose, nonetheless he
established this so that the get would create complete permission and there would be no
aspersions cast upon daughters of Israel”,
and similarly the word “forever” is explained as opposed to the question which Rava
asked of Rav Nachman (as to whether a get as valid if one said “Today you are not m
wife, but tomorrow you are my wife”),
so we see that even the Amoraim were stringent without necessity and were not
concerned for aspersions on earlier gittin, as the implication is that prior to Rava they did
not write “from this day and forever”,
and that was because he was concerned about aspersions on the case before him, that
because the Rabbis disagree with Rabbi Yose, Rava was concerned lest people cast
aspersions and say that the law follows the majority opinion.
And the same principle is behind that which is in Tosafot and Mordekhai Perek Kol
HaGet, that Rabbeinu Tam instituted the writing of “and behold you are permitted to all
men” in gittin, even though this had not previously been in the standard form, as they say
there, but Rabbeinu Tam was not concerned for aspersions on the past and instituted an
unnecessary stringency, as Tosafot and Mordekhai there write that in the earlier forms
they had also put in several extensive formulations that were as broad as “and behold
you are permitted to all men”, but nonetheless since in several places the Talmud implies
that it is necessary to write “and behold etc.,”, Rabbeinu Tam was concerned lest they
cast aspersions if it were not written, and he paid no heed to aspersions about earlier
gittin.

If this is so, we need to distinguish the case cited from Talmud Gittin above that one should not
stand over each and every letter lest one case aspersions on the earlier gittin, and similarly in the
matter of the adorning of the letters of the acronym Shatnez Gatz that is derived from it,



and say that even though in those cases there are also perspectives and rationales in favor of
stringency, nonetheless there, if we come to be stringent and say that one must stand over each
and every letter, then the earlier gittin where the agent-for-delivery did not stand over each and
every letter would be utterly invalid, and with regard to those gittin the necessary rabbinic formula
would be completely distorted, as this would be worse than (the agent) not saying at all “it was
written before me”, as he would be testifying falsely that it was written before him, as in
accordance with the stringent position we would be adopting, his statement would refer to the
entire get, as this was the decree of the Sages, and he only saw the writing of one line!

And also with regard to the letters of the acronym Shatnez Gatz, if we adopt the stringency of
adorning them, that would mean that we held that they are not called letters without the
adornments, and therefore all the earlier gittin that did not adorn them were utterly invalid, as they
were not in writing at all, and it is as if the husband divorced the wife with a get that is erroneous
and messed-up in all ways.

Whereas the case of “from this day”, and similarly “’and hehold you are permitted”, even
according to the rationale for stringency, the gittin in which those phrases were not written were
not obviously invalid, but rather it was possible to find aspersions to cast on them, and in such
cases we are not concerned about aspersions on earlier gittin, so long as there is a rationale and
a reason to be stringent.

But to institute cautions and additional stringencies (that have no rationale or reason) that our
predecessors never practiced, even in such cases (where there is no risk of casting obvious
aspersions on the past), we don’t do that.

And with regard to the comment of Rashi on “from this day on”, that “it comes to oppose the
position of Rabbi Yose, and even though we hold like Rabbi Yose, nonetheless Rava established
this so that the get would create complete permission and there would be no aspersions cast
upon daughters of Israel”, it seems correct to resolve on this basis the contemporary practice of
making multiple efforts and going to great expense to have witnesses sign the get, even though
the Talmud in a number of places in Tractate Gittin ruled that the law follows Rabbi Eliezer, who
said that the witnesses of the transfer of the get to the wife make the document effective, and that
a get which does not have any witnesses’ signatures is valid to divorce with, and the witnesses
sign the divorce only “because of tikkun haolam”, and nowadays tikkum haolam is not affected by
the signatures of witnesses, as all directors-of-Jewish-divorce tear the get immediately after it is
given and then bury it in their own files, so that in all our days we have never heard of a woman
coming to court with a get in her hand seeking to remarry or to claim her ketubah on the basis of
that document, in which case why is the bother of getting witnesses’ signatures necessary for us?
But rather it is because there are several anonymous mishnayot and beraitot that hold like Rabbi
Meir, who holds that the witnesses’ signatures make the document effective, and that a get
without witnesses’ signatures is merely a scrap, so we remove ourselves from all disagreement
so that the get will create complete permission and so as to prevent any aspersions from being
cast on the marriages of daughters of Israel.

[Note: In Chapter Yesh Nochalin Rashbam and Mordekhai comment that RIF and other geonim
hold that in truth Rava holds against Rabbi Yose with regard to gittin, and therefore he instituted
the writing if “from this day” for that reason, and not to prevent the casting of aspersions on the
marriages of daughters of Israel, as previously explained.]



