
Rational Rabbis, by Menachem Fisch, is an ambitious work that attempts to develop a general theory of rationality, a specific philosophy of science, an ideological history of the Tannaitic period, and a highly original understanding of the purpose of the Babylonian Talmud.  Much of Fisch's work is thought-provoking, and contributes to the conversation about the epistemic value of tradition in Rabbinic thought..  

Unfortunately, the quality of the evidence Fisch offers often fails to match the quality of his thought, especially with regard to the Jewish subjects.  This brings into question the veracity of his theories, and runs the risk of misleading the unwary reader. It is with real ambivalence that this reviewer provides the often prosaic legwork that makes many of Fisch’s theories insupportable.  In particular, this review contends that Fisch’s evidence completely fails to support his theory of the Talmud.


Rational Rabbis revolves around what Fisch calls “constructive skepticism”, which involves three elements:

1) the realization that any received body of human knowledge is only provisionally true and must be regularly troubleshot for error,

2) simultaneous belief in the progress of knowledge and the unknowability of objective truth, and 

3) epistemic commitment to the assumptions that underlie element Two. 

In Fisch’s words:


“Science, in short, is perceived by the constructive skeptic as the ordered combination of a prudent and creative effort to expose the inadequacies that beset each of its theories followed, when successful, by an equally creative effort to modify or replace them by better-suited alternatives.  Scientific research is ideally constructed on the assumption that its desired goal – truth – is in principle unrecognizable and should therefore be regarded as no more than a regulative objective.  It follows that science is most productive when consciously conducted in the light of a working metahypothesis that states that its current conclusions are in all probability mistaken and that all scientific knowledge is conjecture, even the outcomes of successful refutations” (p.19)

 Whether this vision is in itself an adequate or useful philosophy of science is not relevant to the Jewish sections of the book, and thus not within the scope of this review.   I note only that Fisch’s presentation of the late Thomas Kuhn as a nonbeliever in objective scientific truth stems from a particular, if widespread, reading of his classic The Structures of Scientific Revolutions.  Kuhn himself disputed this reading in a superb collection of essays entitled The Essential Tension.  Readers interested in determining Kuhn’s true position or positions are encouraged to read both works. Each is in any case a seminal and illuminating study of intellectual processes and capable of broad application
. 

Fisch claims that the Jewish section of Rational Rabbis resulted from an entirely independent investigation.  Nevertheless the Talmud turns out, in his reading, to function with an epistemology identical to that he urges on science. Rational Rabbis argues that “constructive skepticism” is the point at issue between the Houses of Hillel and Shammai, between R. Yochanan ben Zakkai and his contemporaries, between R. Elazar and R. Yehoshua, and between R. Eliezer ben Azaryah and Rabban Gamliel. Fisch argues that by the time of the Talmud’s editing,  the editing of the Babylonian Talmud represents the complete triumph of the constructive skeptics, and that the Babylonian Talmud as a whole is intended to produce further generations of constructive skeptics.


Let us examine this claim in context.  That the Talmud, even in its purely legal discussions, is primarily a pedagogic work rather than a code, is not a radical thesis.  It is further clear that the Talmud to a large degree teaches a very constructive form of skepticism.  In its pages, the specific arguments of great figures of Jewish tradition are regularly backed into corners, fragmented or outright rejected, but the usefulness of the analytic exercise is rarely if ever questioned.  Some questions are left unresolved, and some perhaps abandoned as humanly unresolvable – but the underlying assumption of Talmudic discourse is that positions can be evaluated in accordance with evidence, and that testing positions against evidence is a valuable endeavor which on the whole leads human beings to a closer approximation of the Divine Will.  That the Torah is not in Heaven, and that the Living God sometimes speaks on both sides of an either/or issue, does not generate epistemological despair.    


Fisch, however, seeks to make a much stronger point.  In his discussion of Jewish sources, “constructive skepticism” morphs into “antitraditionalism”, defined as the belief that all received knowledge is sufficiently likely to be in error that it should be regularly reevaluated.  Furthermore, he claims, the ground of that evaluation should be simply whether or not the evaluator agrees with it.


Let us pause a moment to establish a conceptual framework so  we can understand the magnitude of Fisch’s claim.  Skepticism does not per se require one to reject tradition, merely to acknowledge that it might be in error.  A skeptic may conclude that tradition, while imperfect, is the best source of knowledge available.  A strong but traditional skeptic may admit that tradition is not always the best source of knowledge, but set rigorous and/or rigid standards as to when and how it’s inferiority may be established.  An antitraditonal skeptic – in Fisch’s description, a Talmudic Sage – accords tradition no epistemological privilege:


  “To cast this distinction in terms of Neusner’s metaphor: traditionalist and antitraditionalist alike inherit ready-made tapestries woven by former generations rather than mere yarn.  The former is obliged to preserve the received tapestry in its entirety, but may add to it new portions of his own design or at most recombine whole sections of the old into a newly conceived patchwork or quilt.  The latter, by contrast, considers himself free to unravel such parts of the inherited work he finds lacking and to use the yarn to weave new patterns of his own.  In the language of goal directed systems developed in Part 1, we could say that a traditionalist considers the systems he receives as immune to internal troubleshooting and hence capable of improvement only by adding on new components – never by modifying existing ones.  The antitraditionalist, on the other hand, is comparatively unconstrained in both his critical and constructive functions.  He is at liberty to question and test the system with respect to its assigned objectives and in comparison with alternative systems, and is free to modify the inherited “
 (p.116)

This claim, Fisch acknowledges, seems to fly in the face of what is formally the defining rule of Talmudic discussion, the assumption that Amoraim never knowingly disagree with Tannaitic precedent in legal matters, and thus that the received collective wisdom of Tannaim must always be presumed to contain the truth.  This assumption is evidenced by the thousands upon thousands of cases in which an Amoraic statement is attacked by the anonymous Talmud (stam) or an Amoraic peer for failure to conform with Tannaitic precedent, often resulting in the rejection of the statement.  Clearly the Tannaitic tradition seems epistemically privileged.

But while this assumption seems to define Talmudic discussion, the Talmud itself never provides a rationale for it, and refers to it only indirectly. Fisch claims that careful reading of Talmudic depictions of the Tannaitic era, especially those relating to the Yavneh period, demonstrates that antitraditionalism emerged as the consensus opinion during that time and maintained its sway at least through the editing of the Talmud.  The Talmud’s formal deference to tradition, he claims, is a Potemkin village constructed for beginning students.


The claim that Tannaitic culture was antitraditional can be substantiated independently of Fisch’s ideological reconstruction, which is based almost exclusively on challengeable readings of programmatic texts.    

1) We have no literature from the Tannaitic period that is systematically dependent on a notion of binding precedent.  On the contrary, the  Mishnah and other Tannaitic anthologies cite and disagree with a “mishnah rishonah”, or earlier mishnah.  

2) Neither Tannaitic nor Amoraic literature ever attack one Tanna for disagreeing with a predecessor
.

To this extent there seems little ground for disagreement with Fisch’s claim that the halakhic process was nontraditional in Tannaitic times.


Moreover, we have to my knowledge no intra or extra-Talmudic record of an epiphanous moment in which it was realized that the Tannaitic era had ended and the Amoraic era began.  The argumentation of the Talmud formally rests on the assumption that Amoraim never disagree with the body of Tannaitic literature, but does not explain how Amoraim became aware that they could not, or why they could not
.  And again, while the Talmud consistently reaffirms that Tannaim and Amoraim are chronologically distinct, it never explicitly acknowledges what we have described as its defining formal rule.  

Indeed, the only implicit acknowledgement I am aware of is the statement tanna hu u-palig– “he is a Tanna and can therefore disagree” – used five times
 with regard to Rav, once
 with regard to R. Chiyya, and once
 to point out that a statement by R. Anani bar Sasson is made in the name of R. Yishmael and therefore entitled to the latter’s Tannaitic authority.   And while we may conclude with the Talmud that Rav, and perhaps R. Chiyya, were objectively and uniquely exceptional, their contemporaries and successors may not have shared our perception of their inferiority to Rav and R. Chiyya.  In later halakhic history, for analogy, the eighteenth century figure of R. Elijah of Vilna stands as a noted breach of the “degeneration principle”.  He allowed himself to explicitly rule in accordance with his own Talmudic interpretations against those of early medieval authorities even though rabbis had generally foresworn that right two hundred years previously.

To sum up – antitraditionalism, or at least nontraditionalism, is not a radical thesis with regard to the Tannaim or Amoraim themselves.  The antitraditionalist thesis of Rational Rabbis is radical only with regard to the editors of the BabylonianTalmud, and to a lesser degree with regard to the self-understanding of the Amoraim.  

Nevertheless, as  is well known, the traditionalist understanding of the Talmud spawned a traditional reaction to the Talmud, namely a claim that post-Talmudic halakhists must relate to the Talmud, or at least to the body of Amoraic literature, in the same manner that the Talmud formally presents the Amoraim as relating to the body of Tannaitic literature  It is this claim that has by far the most limiting impact on contemporary halakhic creativity, and accordingly it is the radical claim of Rational Rabbis that, in a practical sense, matters most.

Evaluating so sweeping a claim is rarely easy, and evaluating arguments that a text should be read esoterically can be close to impossible, as the claim that the emperor is naked can always be met by the rejoinder that one lacks the virtue required to see his clothes.  Scholars of Maimonides, for instance, are well aware of the plausiblity of some of Leo Strauss’s readings, and of the unfalsifiability of his general thesis
.   So let me concede at the outset that it is in a sense impossible to disprove Fisch’s general claim that the Talmud is at its core antitraditionalist, as any evidence to the contrary may simply be the product of a deeper esotericism. 
But while unfalsifiable in principal, esoteric readings generally assume that the author wishes someone to be able to decipher the text’s meaning, in other words they admit that the text intends to communicate to at least some of its readers.  To that end, barring a live oral tradition, an esoteric reading requires the discovery of some hints of the author’s true intention, some places where the exoteric veneer is so thin as to be transparent to the careful reader.    

Strauss, for example, builds his theory on the numerous apparent and crucial contradictions in the Guide to the Perplexed, and on Maimonides’ open acknowledgement of esoteric aims in his introduction to the Guide
.  If Fisch is to get started on convincing us of his theory of the Talmud, he must find some parallel instances in the Talmud.

Fortunately, Fisch admits the difficulty inherent in his genre of argument and accepts the burden of proof.

“Although traditionalists and antitraditionalist are certain to conduct such confrontations very differently, we shall see that they are frequently narrated by the framers of the Bavli (Babylonoan Talmud ) in ways that confusingly lend themselves equally well to either kind of reading.  Much of the Bavli’s formal rhetoric is cast, for reasons I shall discuss in the following section, in traditionalist terms . . . The kind of sugyot around which one would expect traditionalist and antitraditionalist redactors to differ most conspicuously are those devoted to negotiating apparent inconsistencies between tannatic and amoraic opinions . . . in the course of a prudently antitraditionalist study session, the direction of questioning will normally be from new to old, from amoraic to tannaitic rather than vice versa . . . However, even here the talmudic text is far less unequivocal than we would have liked it to be.  Even in the case of frontal confrontations between amoraic declaration and tannaitic verdict, it is not always easy to decide which of the two texts is the framer questioning by means of the other – certainly for those who, like the present author, were brought up to interpret them along traditionalist lines almost instinctively . . . The terms meitivi and eitivi, imply, however, that in order to render a latter-day amoraic opinion problematic, it is enough to cite a tannaitic text that allegedly, claims, implies, or premises the opposite . . . When discordant amoraic and tannaitic statements are confronted, the Bavli appears to adopt a clear traditionalist stance, always deeming the former potentially at fault and liable to be rejected
.”  (p. 117-120) 

Furthermore Fisch seeks his evidence in the halakhic dialogues themselves rather than in programmatic but often oracularly ambiguous texts:

“We shall concentrate, therefore, less on what the amoraic Sages had to say about their undertakings and direct our efforts, at least for the time being, to an attempt to retrieve the metahalakhic voices arguably embedded in the first-order discursive practices and strategies documented by the Bavli so thoroughly.” (p. 113)

 In the end, Fisch actually stakes the truth of his thesis on his reading of one Talmudic passage, the discussion of the legal implications of “human dignity” found in Berakhot 19b-20a.  Rational Rabbis argues that this passage demonstrates to the experienced student that there is – consciously - no real substance behind the “dochakim”, or forced answers, that the Talmud regularly uses to shoehorn Tannaitic texts into agreement with apparently contradictory but legally authoritative Amoraic texts.  In other words, it shows such students that Amoraic statements can trump Tannaitic statements.  As the gap between Amoraic and Tannaitic authority is paradigmatic for the Talmudic notion of precedent, a student who realizes that this gap has no real force  necessarily becomes an antitraditionalist.

“In the remainder of this chapter, I shall argue even further that the discrepancies between the form and content of many of the Bavlis’s narratives of intergenerational discourse are arguably contrived and deliberate; that their framers’ basic attitude to these confrontations is antitraditionalist, but that, for some reason, they sought not to make this immediately apparent.  Its surface rhetoric notwithstanding, the Bavli, I shall argue, contains a clear and central, if disguised, antitraditionalist voice.  This shall be done by looking closely at what I believe is the Bavli’s own paradigmatic model of such a confrontation, its textbook example of trangenerational give and take.”  


Let us therefore analyze this Talmudic argument and the conclusions that Rational Rabbis seeks to draw from it:

/משנה/. מי שמתו מוטל לפניו - פטור מקריאת שמע, ומן התפלה ומן התפילין, ומכל מצות האמורות בתורה. נושאי המטה וחלופיהן וחלופי חלופיהן, את שלפני המטה ואת שלאחר המטה; את שלפני המטה צורך בהם - פטורין, ואת שלאחר המטה צורך בהם - חייבין, ואלו ואלו פטורים מן התפלה. קברו את המת וחזרו, אם יכולין להתחיל ולגמור עד שלא יגיעו לשורה - יתחילו, ואם לאו - לא יתחילו. העומדים בשורה, הפנימיים - פטורים, והחיצונים - חייבים.

. . .

העומדים בשורה  - תנו רבנן: שורה הרואה פנימה - פטורה, ושאינה רואה פנימה - חייבת, רבי יהודה אומר: הבאים מחמת האבל - פטורין, מחמת עצמן - חייבין.

אמר רב יהודה אמר רב: "המוצא כלאים בבגדו - פושטן אפילו בשוק". 

מאי טעמא?  "אין חכמה ואין תבונה ואין עצה לנגד ה'" - כל מקום שיש חלול השם אין חולקין כבוד לרב. 

מתיבי: "קברו את המת וחזרו, ולפניהם שתי דרכים, אחת טהורה ואחת טמאה, בא בטהורה - באין עמו בטהורה, בא בטמאה - באין עמו בטמאה, משום כבודו." 

אמאי? לימא "אין חכמה ואין תבונה לנגד ה'"! 

תרגמה רבי אבא: בבית הפרס דרבנן, 

דאמר רב יהודה אמר שמואל: "מנפח אדם בית הפרס והולך", 

ואמר רב יהודה בר" אשי משמיה דרב: "בית הפרס שנדש טהור." 

תא שמע: דאמר רבי אלעזר בר צדוק: מדלגין היינו על גבי ארונות של מתים לקראת מלכי ישראל.  ולא לקראת מלכי ישראל בלבד אמרו, אלא אפילו לקראת מלכי אומות העולם, שאם יזכה - יבחין בין מלכי ישראל למלכי אומות העולם." 

אמאי? לימא "אין חכמה ואין תבונה ואין עצה לנגד ה'"! 

כדרבא, 

דאמר רבא: "דבר תורה, אהל, כל שיש בו חלל טפח - חוצץ בפני הטומאה, ושאין בו חלל טפח - אינו חוצץ בפני הטומאה, ורוב ארונות יש בהן חלל טפח, וגזרו על שיש בהן משום שאין בהן, ומשום כבוד מלכים לא גזרו בהו רבנן. "

תא שמע: "גדול כבוד הבריות שדוחה [את] לא תעשה שבתורה." 

ואמאי? לימא "אין חכמה ואין תבונה ואין עצה לנגד ה'"! 

תרגמה רב בר שבא קמיה דרב כהנא: בלאו ד"לא תסור". 

אחיכו עליה: לאו ד"לא תסור" דאורייתא היא! 

אמר רב כהנא: גברא רבה אמר מילתא - לא תחיכו עליה.  כל מילי דרבנן אסמכינהו על לאו ד"לא תסור", ומשום כבודו שרו רבנן. 

תא שמע: ""והתעלמת מהם" - פעמים שאתה מתעלם מהם, ופעמים שאין אתה מתעלם מהם. 

הא כיצד? אם היה כהן והיא בבית הקברות, או היה זקן ואינה לפי כבודו, או שהיתה מלאכתו מרובה משל חברו, לכך נאמר: "והתעלמת"." 

אמאי? לימא" אין חכמה ואין תבונה ואין עצה לנגד ה'!" 

שאני התם, דכתיב: "והתעלמת מהם". 

וליגמר מינה!? 

איסורא מממונא לא ילפינן. 

תא שמע: ""ולאחתו" מה תלמוד לומר? הרי שהיה הולך לשחוט את פסחו ולמול את בנו ושמע שמת לו מת, יכול יחזור ויטמא - אמרת לא יטמא. יכול כשם שאינו מטמא להם כך אינו מטמא למת מצוה, תלמוד לומר: "ולאחותו" - לאחותו הוא דאינו מטמא, אבל מטמא הוא למת מצוה". 

אמאי? לימא "אין חכמה ואין תבונה ואין עצה לנגד ה'"!

שאני התם, דכתיב "ולאחותו".  

וליגמר מינה!  

שב ואל תעשה שאני.

Mishnah

One who has a dead body before him that he is obligated to bury – is exempt from the reading of the sh’ma, from prayer, and from phylacteries, and from all other commandments stated in the Torah.

Those who carry the coffin, they and their replacements and their replacements’ replacements, those before the stretcher and those after the stretcher; those who are before the stretcher and necessary, are exempt [from sh'ma], but those that are after the stretcher and necessary, are obligated, but these and those are obligated in prayer.  If they have buried the dead body and returned, if they can begin and complete before reaching the lines of comforters, they should begin, but if not, they should not begin.  Those who stand in the lines of comforters, if they are on the inside line, they are exempt, and if on the outside line, they are obligated.

. . .

“Those who stand in the lines of comforters” – A beraita: The line which sees the inside, is exempt, but the line that does not see the inside, is obligated.  Rabbi Yehuda said: Those who come for the sake of the mourner are exempt, while those who come for themselves are obligated.  
. . .

Said R. Yehudah said Rav: One who finds wool & linen in his garment (alternate version: his fellow’s garment) must remove it, even in the marketplace.
Why?  “There is no significance to wisdom or discernment or counsel relative to Hashem" - where there is desecration of the Name one does not take rabbinic dignity into account.

An attack: “If when returning after burying a corpse they (kohanim) had two paths before them, one ritually pure and one impure – if (the mourner) takes the pure path, they take the pure path with him, and if he takes the impure path, they take the impure path with him, for the sake of his dignity.”

Why?!  Let it say instead  “There is no significance to wisdom or discernment or counsel relative to Hashem”!?
R. Abba reconciled it by saying that it referred to a field in which a grave had been plowed under, which involves only a Rabbinic prohibition,

as said R. Yehudah said Shmuel: “One may blow before himself  in a field in which a grave had been plowed under, and keep walking through,


and said R. Yehudah bar Ashi in the name of Rav: “A field in which a grave had been plowed 
under that has been trampled is ritually pure.

Evidence: “R. Elazar bar Tzadok said: We used to leap over coffins to greet Jewish kings.  This was not said only with regard to Jewish kings, but even with regard to Gentile kings, for if he merits – he will ultimately distinguish between Jewish kings and Gentile kings.’
Why?!  Let it say instead “There is no significance to wisdom or discernment or counsel relative to Hashem”!?
The answer follows Rava,

For Rava said: “Biblically, an enclosure with a handsbreadth of hollow is a barrier to the spread of ritual impurity, but if it does not have a handsbreadth of hollow it is not a barrier to the spread of impurity”,



and most coffins have a hollow of a handsbreadth,

but there was a rabbinic decree against treating those with such a hollow as barriers lest they be confused with those not having such a hollow,

but in the face of monarchic honor the rabbis did not make such a decree.

Evidence: “Human dignity (lit. the honor of created things) is important in that it pushes aside a biblical negative decree.”

Why?!  Let it say instead “There is no significance to wisdom or discernment or counsel relative to Hashem”!?

Rav Pappa reconciled this before R. Kahana by saying that it referred to the negative command “Do not stray from what they tell you right or left”.


They laughed at him: Is not the command “Do not stray from what they tell you right or left” Biblical?!

Said R. Kahana: A great man said this – don’t laugh at it!


All rabbinic matters are leaned upon the negative commandment “Do not stray”,


and the rabbis permitted in the face of his dignity.

Evidence: “‘(Do not see your brother’s bull, or his sheep, straying,) and hide yourself from them . . . (you may not hide yourself)’” – sometimes you can hide from them, and sometimes you cannot hide from them.  How is this?  If he is a kohen and (the animal) is in a cemetery, or an elder and (retrieving) it is not befitting his honor, or if his labor is more valuable than his friend’s animal – that is why it says ‘and hide yourself””.

Why?!  Let it say instead “There is no significance to wisdom or discernment or counsel relative to Hashem”!?

That case is different, as there is a specific verse “and hide yourself”.

Why not derive a general rule from that verse?

We do not derive laws related to ritual from laws relating to money.

Evidence: “‘and for his sister’” – what does this come to teach us?  If one was on the way to slaughter his Passover sacrifice or circumcise his son, and heard that a close relative had died, one might think he returns and becomes ritually impure - so it says “and for his sister”.  One might think that just as he does not become ritually impure for his sister, so too he does not become ritually impure to bury a corpse with no family members to take care of the burial – so it says ‘and for his sister’ – for his sister he does not become ritually impure, but for a corpse with no family members to take care of the burial he does become impure.” 

Why?!  Let it say instead “There is no significance to wisdom or discernment or counsel relative to Hashem”!?

That case is different, as there is a specific verse “and for his sister”.

Why not derive a general rule from that verse?

Laws which require inaction are different.
The sugya is cited in tangential reference to a mishnah which exempts certain funeral attendees from specific ritual requirements unrelated to mourning, presumably because honoring the dead or the mourners outweighs those requirements.  It begins by citing Rav as saying that under a given set of circumstances, the prohibition against wearing mixed kinds must be observed even at the cost of public nakedness
.


The Talmud explains Rav’s statement by referring to Proverbs 21:30, “There is no wisdom and no advice and no sagacity as against Hashem”, with the gloss “where Hashem’s Name is desecrated, we do not provide honor to rabbis”.  The implication seems to be that the wearing of mixed kinds in public constitutes such desecration, and if rabbinic honor does not withstand such desecration, certainly that of an ordinary person should not
.


The Talmud next presents a series of five beraitot as being in conflict with Rav.  The resolution to each conflict is presented independently. 

1) The first beraita records a ruling that priests are permitted to walk on impure paths, even when an alternative exists, so as to provide an honorable accompaniment to a corpse.  The Talmud initially assumes that this contradicts Rav in that it shows that the dignity of a corpse transcends a biblical prohibition barring priests from becoming impure.  The contradiction is resolved by limiting the beraita to a case in which the impurity was rabbinic rather than biblical.  Rav’s statement is thereby implicitly limited to the wearing of mixed kinds in a biblically prohibited fashion. He would have to concede that one wearing mixed kinds in a rabbinically proscribed fashion would be permitted to continue wearing them so as to avoid public humiliation.

2) The second beraita records R. Elazar bar Tzadok recollecting with approval the practice
 that the priests had of, if necessary, jumping over coffins to show honor to monarchs.  This practice too seems to involve the triumph of honor
 over the biblical prohibition against priests becoming impure.  The response, once again, is that the beraita discusses a case in which the impurity involved is only rabbinic.

3)  The third beraita makes the claim that “human dignity overrides a negative Torah prohibition”.   This seems to directly contradict the rationale for Rav’s statement, as it seems that human dignity is in fact sufficient to stand against a Divine edict.  The response is that the beraita refers specifically to the Biblical prohibition against disobeying Rabbinic decrees
, and that Rav’s dictum has already been limited to Biblical decrees.

4) The fourth beraita cites a verse as exempting particularly distinguished individuals from the prohibition against ignoring lost animals belonging to others when recovering them would involve undignified activity.  The Talmud initially suggests that the verse is not an instance of a rule, but rather an exception.  It then points out, however, that by the normal canons of interpretation, when a verse establishes the law for a particular case, and there are no counterexamples, the case is treated as paradigmatic rather than exceptional.  In other words, this case should establish the rule that human dignity trumps even Biblical prohibitions.  The Talmud concludes that while this is so, we do not derive cases of “issura”, which we can roughly translate as ritual law, from cases of  “mammon”, roughly translatable as civil law.  Thus, Rav’s statement remains uncontradicted, as he discussed a case of ritual law. 

5) The fifth beraita derives by implication from a verse that mandates becoming impure when doing so is necessary for the burial of a corpse with no responsible relatives, and thereby losing the capacity to bring the Paschal sacrifice, a  failure that if deliberate and unexcused t is punished by excision and considered a violation of a negative commandment
.  Here again, it seems that the honor of the dead overrides a Biblical prohibition.  The Talmud once again proposes regarding this verse as exceptional rather than paradigmatic, but subsequently rejects that idea..  Rather, it distinguishes this case from Rav’s in a different way..  Rav, the Talmud claims, discusses a case in which the prohibition is violated actively, by the continued wearing of the mixed-kinds garment
.  The beraita, by contrast, discusses a case in which the violation occurs passively, by failure to bring the sacrifice.  Human dignity, the Talmud concludes, trumps passive but not active violations.

The argument of Rational Rabbis rests on the following points/arguments made in reference to this sugya: 

1) The Mishnah, and the Tosefta that the Talmud cites in connection with the Mishnah, state clearly that kevod hameit (respect for the dead) and/or kevod haberiyot (respect for other people) supersede all commandments in the Torah.  Rav, however, says that kevod haberiyot, which includes kevod hameit, does not supersede shaatnez (the prohibition against wearing mixed kinds).  The Talmud, astonishingly, fails to mention this contradiction, choosing instead to claim that Rav contradicts the five beraitot mentioned above.  As the contradiction between Rav and the Mishnah/Tosefta cannot fail to be noticed by a vigilant student, the Talmud’s failure to raise it is an unsubtle signal that Tannaitic evidence, even mishnaic, can be ignored if desired.

If the Mishnah is taken to assert that respect for the dead is to override all religious duties, and if the beraita is supposed to imply that in this respect the dead and the living are analogous, then Rav’s ruling squarely contradicts them. (p. 123)

Hard as they try, the better-versed students cannot ignore the Mishnah and Tosefta.  On the contrary, the greater the effort invested in harmonizing Rav’s statement with other seemingly conflicting texts, harder felt is the total absence of a similar treatment of the Mishnah and Tosefta.  For those aware of their origins and original contexts, they present equally clear and authoritative cases of tannaitic rulings that sanction transgressions of “all the precepts laid down in the Torah” in the name of respect, for both the dead (Mishnah) and the living (Tosefta).  In fact, the conflict between Rav’s ruling and the two texts becomes more and more apparent as challenges to it from other tannaitic quarters are presented and easily warded off. (p. 125)

By the end of the day, I submit, the disturbing presence of the Mishnah and Tosefta, persisting ignored in the background, serve, intentionally in my opinion, to subtly lay bare the unseriousness of his entire harmonization project.  It is as if the s’tam  were declaring: “I do not object to the idea that Rav’s statement was revolutionary; I only object to presenting it as such.  And as long as the lower-level student is unaware of what I’m doing, I don’t mind leaving a contradicting tannaitic text unattended”! (p. 125-6)  

The editors of the Talmud chose this sugya to illustrate their point because Rav’s statement, by subjugating rabbinic honor to legal truth, provides the ideological basis for antitraditionalism.

Read thus, Rav’s principle is rendered more than the mere outcome of a covert antitraditionalist move, surreptitious halakhic breaking with the past.  It now reads, also, or perhaps mainly, as an all but open declaration of antitraditionalism itself!  Not only is one publicly obliged to strip, even in the presence of one’s teacher, if mixed kinds are discovered, but, Rav now seems strongly to suggest, one is required outwardly to contest one’s teacher’s teachings and rulings if one genuinely finds them inappropriate.  The implication is that just as one is encouraged constantly to check all garments for mixed kinds with a view to taking action whenever one considers it necessary, one is likewise encouraged to scrutinize everything one learns with a view similarly to speaking one’s mind whenever one thinks it necessary, even in public. (p. 152)   

2) Generally, when the Talmud introduces a Tannaitic text with the word meitivi, it is clear that that text is formally being used to attack an Amoraic text.  This accords with the traditionalist assumption that Amoraim may not disagree with Tannaim, and indeed meitivi questions in general may be the clearest illustration of that formal assumption in the Talmud.  However, here the language of the Talmud implies the opposite, that it is actually attacking the Tannaitic text on the basis of Rav, as in each case it challenges the beraita:  “Why?  Why not apply the verse in Proverbs here?”.  This structure is unique to this sugya, and is used here because this sugya is designed to teach the Talmudic tyro the true antitraditionalism lying behind the traditionalist facade of the Talmud.


The second unusual feature of the meitivi confrontations presented in Berakhot 19b is the absolutely unique manner in which they are introduced.  As noted previously, nowhere else in the Bavli is a meitivi-type objection explained or accompanied by a running commentary.  Nowhere else does the s’tam, after presenting the two conflicitng sources, expressly state which of the two texts constitutes his source of puzzlement and what he is puzzled about. (p. 145)

If asked to spell out the difficulty perceived in a meitivi-type confrontation, an antitraditionalist will, therefore, often describe it thus:  amora A claims that the halakhah should be X for reason R.  Curiously, the tannaitic text in hand implies the negation of X.  Why, as seems the case, did the tannaitic authors not think of R or deem R inappropriate?  Only an avid antitraditionalist will be able to seriously formulate a meitivi-type contradiction in this fashion.  And this is precisely the way the framer of Berakhot 19b scrupulously describes the puzzlement entailed by each of the five meitivi-type confrontations he conducts.  Of each of the five beraitot he asks the same: “Why (is this so)?  Why doesn’t the beraita say as does Rav that “There is no wisdom or understanding nor counsel against the Lord” (and hence: whenever a profanation of God’s name is involved no respect is paid (even) to a teacher)”?  Unless we interpret the stam’s formula as a rhetorical, somewhat sarcastic challenge to Rav – a reading I find highly inappropriate – it is hard not to read it as a clear if fleeting revelation of antitraditionalist bias.

  In addition to the clear antitraditionalist gist and content of the stam’s comments, it is the insistent, case-by-case, chant-like repetition of identical interrogative formulae that serves to create the distinct impression of a schoolroom example I spoke of above.  If one studies Berakhot 19b attentively, with some knowledge of similar sugyot, one has the distinct feeling of being patiently, very patiently taught to what a meitivi question is and how to ask it.  The lesson, however, is completely lost on two kinds of reader: the less knowledgeable students who simply fail to register both the uniqueness and significance of the stam’s explicatory remarks, and the quicker, better-informed readers who, perhaps because of their former experience with meitivi-type queries, no longer bother to pause and think between question and answer despite the stam’s patient prompting. (p. 147-8)

Both of these contentions are demonstrably wrong; the demonstrations follow seriatim.

1)  The simplest refutation is to note that the Mishnah deals only with the preeminence of kevod hameit relative to other positive commandments, whereas Rav only (or at most) denies its capacity to overrule negative commandments.  The Tannaitic texts cited in the sugya all deal with negative commandments; no suggestion is made either in Berakhot 19b or elsewhere in the Talmud that Rav requires the performance of positive commandments even when such performance would infringe on human dignity.  Certainly the Talmud nowhere suggests that the honor of the dead overrides all the negative commandments of the Torah.



Furthermore, Rav is not necessarily discussing a case of legal error, but rather one of factual error.  To be relevant to Fisch’s argument for antitraditionalism, Rav would have to be discussing a case in which a rabbi wears a garment whose composition he is aware of but that he erroneously (or at least so thinks the student), considers to be licit under the rules of shaatnez.  It seems to me more likely that Rav is discussing a case in which the wearer is unaware of the fabric content of his garment.  In other words, Rav’s statement tells us nothing about the legitimacy of challenging the intellectual content of a rabbinic statement.


             Finally, Fisch so far as I can tell completely ignores the possibility that Rav’s statement prioritizes ritual observance over one’s own dignity, but not over the dignity of others, let alone that of rabbis
.  The version of Rav’s statement found in the Vilna Shas and in many medieval commentators and manuscripts refers only to one who finds forbidden mixed kinds in his own garment.  Obviously, this  reading excludes Fisch’s argument.


            The first argument above is, in my opinion, independently sufficient to dispose of Fisch’s evidence from this sugya.  As his thesis regarding the Talmud by his own acknowledgement depends on that evidence, it accordingly suffices to refute his thesis.   However, it is nonetheless worthwhile to point out several other flaws in the argument, as they demonstrate methodological weaknesses that unfortunately pervade the book.

       A brief preface on methodology is in order.  What is currently believed in many yeshivot to be the traditional method of Talmud study treats the Talmudic text at face value, meaning largely that the explanatory comments of the Stamma D’Gemara (the anonymous background voice of the Talmud) are presumed to accurately convey the intent of the historical statements to which they are attached.  What is conventionally called “the academic method”, by contrast, treats every stam comment as an independent statement of the anonymous Talmudic editors, although conceding that those independent statements may at times, by choice or chance, correspond to the intentions of the allegedly interpreted texts (when it is conceded that those texts are in fact historical and not themselves fabricated by the editors).  This is not the arena to evaluate the relative usefulness and/or accuracy of these approaches.  For our purposes, it is enough to know that Fisch explicitly and repeatedly aligns himself with the academic method throughout the book.  Accordingly, his arguments should be evaluated by its canons. 



In this light, we can examine Fisch’s suggestion as to why Rav’s statement was chosen as the vehicle for the antitraditionalist message.  The substance of Rav’s statement, Fisch argues, is a limitation on respect for rabbis in the face of error.  It thus perfectly parallels the antitraditionalist ethos.



Any academic reading of the sugya, however, would note immediately that Rav himself never relates to kevod harav (respect for rabbis)specifically.  The anonymous narrator explains Rav by citing an interpretation of a verse that relates to kevod harav, but that specific reference is not native to the sugya.  Rather, it is borrowed from one or both of the sugyot found respectively in Eiruvin 63a and Sanhedrin 82a
.  Each of these, unlike Rav, discuss cases in which the honor of rabbis is specifically relevant
. The claim they make is that, when the alternative is a desecration of God’s Name, a lesser rabbi may issue a ruling or act in the presence of a greater but inexplicably passive rabbi.



2) The simple fact is that this “meitivi-type”sugya is structurally far from unique.  Identically structured arguments appear in Ketubot 76a, Zevahim 63a, Menahot 109a, Bekhorot 12b, Me'ilah 14b, and Bava Kama 47b. . I cite the last as illustration.

"הכניס פירותיו לחצר בעל הבית וכו':  

אמר רב:  לא שנו אלא שהוחלקה בהן, אבל אכלה פטור.  מאי טעמא?  הוה לה שלא תאכל . . .   

מיתיבי:  האשה שנכנסה לטחון חטים אצל בעל הבית שלא ברשות ואכלתן בהמתו של בעל הבית 

פטור.  אם הוזקה חייבת.

ואמאי?  הויה לה שלא תאכל!

“If one brought his fruit into the courtyard (without permission and the owner of the courtyard’s animal was injured, the owner of the fruits is liable)” –

Said Rav:  This was taught only if the animal slipped on the fruits, but not if it was damaged by eating them.  Why?  It could have not eaten them . . .

Meitivei:  If a woman entered (a mill) to grind wheat without the mill-owner’s permission, and his animal ate her wheat, he is exempt.  If the animal was injured thereby, she is liable.


Why!?  It could have not eaten them!?

Note that the substance of this sugya seems not to contain any esoteric antitradionalist message.


Note also that these are not the only cases in which the Talmud seems to deviate from its own formal assumption about the relative authority of Tannaim and Amoraim.  See for example the following sugya in Tractate Sukkah.

משנה (כט:):  

"של אשרה ושל עיר הנדחת פסול.

גמרא

ושל אשרה פסול?!  והאמר רבא "לולב של ע"ז לא יטול ואם נטל כשר"!

Mishnah

“(A lulav) from an asherah-tree or from an idolatrous city is invalid”.

Talmud

A lulav of an asherah-tree is invalid!?  But Rava said “A lulav of idolatry should not be taken, but if taken, is valid”!?

In this sugya, the statement of the Amora, Rava, is formally used to challenge a Mishnah!  Of course, in this case the formal rhetoric and the substance are at variance with one another.  even Fisch, I think, would concede that the Mishnah would take priority if no reconciliation were possible
.  I suspect that this example can be multiplied many times over.


Of course, much work remains to be done toward understanding the parameters of authority in the Talmud.  Isaiah Gafni, for example, argues that the Talmud has a bias toward a popular Babylonian halakhic tradition that has no textual reflection in the surviving halakhic literature of the Tannaitic period.  Also, rulings in actual cases may have been given greater authority than abstract positions.  More simply, some questions may have seemed so obvious that they generated a presumption that the attacked Amora had an alternate Tannaitic tradition, just as the Talmud generally assumes that Tannaim and Amoraim whose statements seemingly contradict Tanakh had legitimate alternate interpretations of the relevant verses.  Fisch deserves credit for reopening this critical question.


Some brief remarks on the rest of the book are in order, although full analysis would exceed the bounds of a review essay.  Fisch’s remarks on the Tannaitic period are more in accord with the texts, but there too his evidence is consistently suspect.  As an example: He categorizes R. Eliezer ben Horkanos as a traditionalist, and Rabban Yochanan ben Zakkai as an anti-traditionalist.  The basis for his categorization of R. Eliezer is a beraita from Sukkah 28a in which R. Eliezer describes himself as  

ולא אמרתי דבר שלא שמעתי מפי רבי מעולם - “I have never said anything that I did not hear from my teacher” (p.63).  However, the end of that beraita states that "אמרו עליו על רבן יוחנן בן זכאי . . . ולא אמר דבר שלא שמע מרבו לעולם” - “They said of Rabban Yochanan ben Zakkai . . . that he never said anything that he did not hear from his teachers”!   The end of the beraita is not cited in Rational Rabbis.  It must also be noted that Rational Rabbis never mentions the possibility that attitudes toward precedent might be affected by the d’oraita/d’rabbanan (Biblical/Rabbinic) axis, as Maimonides for example rules in Hilkhot Mamrim 2:1-2.  These lacunae are regrettably not aberrations.


� An essay formally discussing the relationship between the history and philosophy of science, for example, also offers great insight into the differing Talmudic methodologies of R. Chaim Brisker and the Chazon Ish.


� Indeed, the traditionalist historiography of halakhah assumes that the principle of  halakhah ke-batra'i, understood as meaning that halakhah follows the historically latest qualified participant in a halakhic dispute, applies throughout the Tannaitic period, whereupon a seismic shift occurs, the body of Tannaitic precedent becomes accepted as binding, and a new era begins in which, once again, later generations are more authoritative than earlier.  For qualifiers to the overbroad portrait painted in this paragraph see Tosfot Kiddushin 45b and many others.  Note, however, that   halakhah ke-batra'i is also among the traditional justifications for the superior authority of the Babylonian Talmud relative to the Palestinian Talmud..


� This lacuna has troubled traditionalists at least since R. Joseph Caro noted it in his Kessef Mishnah to Laws of Rebels 2:1. His response, that they chose not to, is unconvincing.  Later responses emphasizing the canonization of the Mishnah seem to ignore the reality that the Talmud in this regard makes no distinction between the Mishnah and other tannaitic sources.


� Eiruvin 50b, Ketubot 8a, Gittin 38b, Bava Basra 42a, Sanhedrin 83b 


� Bava Metzia 5a


�Shabbat 64b


� Strasu argued that Maimonides in particular, and philosophers in general, are compelled to hide their true opinions from unworthy readers of their works lest they share the fate of Socrates.  As a result, one may claim that a philosopher holds an opinion that he or she explicitly and emphatically contradicts numerous times – indeed, that very emphasis may be taken as evidence of the “doth protest too much” variety.  Maimonides is fertile territory for this theory because he acknowledges in the introduction to the Guide of the Perplexed that it contains contradictions designed to obscure his true opinions.


� I should note, however, that Strauss ultimately claims that philosophic works as a genre can be assumed to be esoteric.


� Note that it is not clear why Fisch treats the Bavli’s editors’ favoring of Tannaitic opinions over Amoraic as traditionalist; it might just as well be perceived as an antitraditionalist downgrading of the Amoraic contribution.


� Manuscripts, and as a result commentaries, differ as to whether Rav only requires one to remove one’s own clothing in public when it is discovered to contain the forbidden mixture, or whether he requires even forcibly removing someone else’s clothes.  Considerations of gender and social standing may also be halakhically relevant, although no such distinctions are indicated in the text.


� The prooftext is somewhat problematic philosophically, as a halakhic determination that human honor supersedes the prohibition would presumably be an assessment of Hashem’s will rather than a rebellion against it.  This, however, is not the forum for discussing the possible implications of this argument for Talmudic philosophy of halakhah.


Note Maimonides Hilkhot Kil’ayim 10:29, which provides a more immediate connection to rabbinic honor by asserting that one may remove mixed-kind clothing in public even from one’s rebbe.


� This may not refer to an actual practice, but rather be a hyperbolic illustration of the importance of honoring monarchs.


� Note, however, that the Talmud might have suggested that the honor of kings had unique halakhic significance. 


� The Talmudic formulation is more complex than mine with regard to the relationship between rabbinic decrees and the Biblical prohibition, but I think not relevantly so.


� More precisely, of a prohibition implied by a positive commandment, but this discussion regards those categories as equivalent.


� One might well have argued that leaving a mixed-kind argument is passive rather than active.  The situation is further confused by a different Talmudic discussion which concludes that wearing a four-cornered garment sans tzitzit is considered a passive violation.  For our purposes, however, it is sufficient to say that “passive”and “active” represent distinct, if not well-defined, categories.


� This is the reading of Rabbeinu Asher and others.


� The remaining use of the phrase in Shavuot 30b makes the distinction between “issura” and “mammona” familiar from our sugya and most likely derives from it.


� Maimonides suggests that the anonymous interpretation emphasizes that even kevod harav, a specialized subset of kevod haadam, does not overrule negative commandments.





� Fisch notes that Daniel Boyarin argued to him that the sugya of kevod haberiyot should be read, slightly awkwardly, in accordance with the formal assumption, as follows:  “Rav – why does the Mishnah say x?  According to you shouldn’t the Mishnah have said y!”  I think that he would have done well to accept Boyarin’s argument





