1. May women get their hair cut on 3 mn 5 17?

Case:

A young recently married woman has a favorite hairdresser in her parent’s city; she has
not let anyone else cut her hair for years. Her only scheduled visit for the next six months is for
Pesach, and the hairdresser has no appointments available before yom tov. May she have her
hair cut on chol hamoed?

Discussion:

Men are forbidden to shave on chol hamoed, so as to ensure that they shave before the
first Yom Tov'. According to Shulchan Arukh 546:5%, however, women may do all their usual
cosmetics on chol hamoed. This general statement is followed by a list of specifics relating to
makeup, hair arrangement, and hair removal, with the last being “she may draw a knife across
her forehead”. This may refer to shaving eyebrows, but as the use of “knife” rather than “razor”
is anomalous if the reference is to shaving, it may instead refer to trimming bangs.

Shulchan Arukh’s list is rooted in Mishnah Moed Kattan 8b, as glossed by a beraita on
Talmud Bavli Moed Kattan 9b*. However, there seem to be at least two important ways in
which he diverges from the original. The first is that the beraita’s language suggests that it is
offering a comprehensive list of permitted cosmetics, whereas Shulchan Arukh seems clearly to
be providing only a noncomprehensive series of examples. The second is that the last three
items of Shulchan Arukh’s list are not in the beraita.

I suggest that these differences are interrelated. Once Shulchan Arukh felt compelled to add
cases not found in the beraita, he had no basis for believing that there were not more cases as
well. Furthermore, it seems reasonable to assume that the cosmetic techniques of his time
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A women may put on all her adornments on chol hamoed: She may put on eyeshadow and comb
her hair from side to side, and ? and ? and other such things; but this is only if she can remove them
on chol hamoed: and she removes hair from the underarms and from the groin, whether by hand or
by tool, and she may pass a knife over her forehead.
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differed somewhat from those of the Talmud, and that, once the beraita’s list was not
comprehensive, he saw no interest in banning new or future techniques.

The question then is from where he derived the cases not found in the beraira..

It seems likely, on the basis of Beit Yosef®, that Shulchan Arukh derived the permission
for removal of underarm and pubic hair from Rambam® rather than directly from the version of
the Talmud he possessed. While at least the permission to remove pubic hair was in Rosh’s
Talmud’, and the permission to remove underarm hair may have been in Rambam’s®, neither
appears to have had a version of the Talmudic text that had all three permissions. Shulchan
Arukh therefore reasonably saw the rishonim as having added to the list in the beraita, and
concluded that the list was not intended to be comprehensive.

Nonetheless, Mishnah Berurah® vites GRA and Pri Megadim as arguing that if Shulchan
Arukh had believed haircutting and/or headshaving to be permissible, he would have listed them
explicitly. This diyuk (deduction on the basis of close reading) is the basis for forbidding
women’s haircutting on chol hamoed. We therefore need to decide whether this reading, and the
authorities behind it, are dispositive. Let’s look first at Pri Megadim.

Pri Megadim®® states that Shulchan Arukh’s statement that a woman may “remove
underarm hair and pubic hair” implies that women, like men, may not shave their heads on Chol
HaMoed. He notes, however, that this seems counterproductive, as follows. The rabbis
prohibited headshaving for men on chol hamoed so that they would be sure to shave their heads
in advance, and not enter the festival in a state of nivvul (repulsiveness). But extra head-hair
does not put women into a state of nivvul; rather, it adds to their beauty!? Really, we should
discourage women from shaving their heads before Yom Tov, rather than encouraging them.
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At first glance, Pri Megadim does seem to support Mishnah Beurah’s halakhic position.
However, more careful examination shows that Pri Megadim forbids headshaving, but never
mentions haircutting. Why not? There are three possibilities:

a) He sees haircutting as identical with headshaving, and therefore feels no need to mention
it

b) He does not consider haircutting relevant to women

c) He specifically intends to permit haircutting.

It seems unlikely that he intends to equate headshaving and haircutting, because unlike
headshaving, haircutting is intended to improve women’s appearance. Furthermore, if
haircutting is forbidden, he could have explained the prohibition against headshaving as
subsidiary to that, as simply a bad haircut.

However, it also seems unlikely that he intends to permit haircutting. Pre Megadim’s
whole argument is that Shulkhan Arukh mentions underarm and pubic hair removal, but not
head-hair removal, so he must forbid the latter — what basis does that give him for distinguishing
between headshaving and haircutting?

That leaves b) — but is it really plausible that Pri Megadim could not imagine women simply
cutting their hair? The answer to that, | believe, is yes. My evidence is that Rosh Moed Kattan
3:23", in the context of discussing what forms of hair removal are permitted to women during
mourning, states explicitly that “it is not relevant to mention haircutting with regard to women,
as they grow their hair like a Lilith (i.e., very long)”.

While the comparison to demonesses seems gratuitous, and in its original context does not seem
intended to flatter, Rosh clearly states that women simply do not cut their hair, and therefore
failure to mention that case proves nothing one way or the other. This seems to me the most
likely explanation of Pri Megadim’s silence here.

What practical halakhic outcome results from this explanation of Pri Megadim? One
might argue that since Pri Megadim applies the decree against headshaving to women, he would
naturally extends to cover haircutting as well, but this would be a misconception. Rather, the
Halakhah according to Pre Megadim is that the decree banning cosmetic procedures on chol
hamoed never applied to women. Thus it is precisely because headshaving detracts from their
appearance that it can be forbidden to them; whole there is no intrinsic reason for the prohibition
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to apply to them, there is also no reason it should not. Haircutting is a cosmetic improvement,
however, and the rabbis explicitly exempted women’s cosmetics from this decree.. | therefore
suggest, contrary to Mishnah Berurah, that Pri Megadim probably permits haircutting for women
on chol hamoed. There certainly is no evidence that he forbids it.

Unlike Pri Megadim, Mishnah Berurah’s other source, the GRA'?, does explicitly forbids
women to cut their hair on chol hamoed. He bases himself on the same diyuk as Pri Megadim,
namely that the specific permission for women to remove body hair suggests that they are not
permitted to remove head hair. However, whereas Pri Megadim thought of women’s cosmetic
haircutting as oxymoronic, GRA says that the decree against haircutting on chol hamoed applies
to women as well as and for the same reason that it does to men, namely so that they do not enter
the holiday unkempt.

How much halakhic weight does this position of GRA carry? We must first note that
GRA here is primarily engaged in commentary rather than psak. His purpose is to justify
Shulchan Arukh’s permission for women to shave underarm hair on chol hamoed. He suggests
that Shulchan Arukh reached this conclusion based on the Talmud Yerushalmi, by process of
elimination, as follows: The Yerushalmi permits “removal of hair”*?, and as pubic hair is
mentioned separately, and head hair is forbidden by the same decree that applies to men, only
underarm hair was left.

However, GRA was surely aware that Shulchan Arukh’s position regarding underarm
hair is not original, but rather a verbatim citation of Rambam. What might Rambam have meant
by “removal of hair”? GRA cites Tosafot Moed Kattan 18a'* as saying, with regard to the
parallel permission found regarding laws of 30-day mourning, that the phrase to refer to body
hair exclusively®®. But Rambam himself permits women to cut their head hair during 30-day
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15 The structure of the Tosafot is hard to grasp, as the discussion of haircutting seems to be off the main line of
discussion, which is nailcutting.



mourning, so he cannot have shared Tosafot’s interpretation! GRA’s defense therefore requires
Shulchan Arukh to cite Rambam while changing his meaning. Furthermore, Tosafot Yevamot

43a* also permits women to cut their headhair after shiva, and in general the discussion in that

Tosafot sees cutting headhair as included within “removal of hair”.

What Mishnah Berurah presents as settled law based on precedent now looks very
different, as it now seems he has only one source, and that source was based on a tenuous
argument offered to defend a different but also tenuous halakhic claim by Shulchan Arukh.
Nonetheless, GRA’s authority is such that, in the absence of any halakhic authority explicitly
disagreeing with him, we would likely suggest following his position as a chumra, to be safe.

But is there no explicit contrary position? GRA’s rationale is that a decree applying to
men might be mechanically extended to women. Arukh HaShulchan®’ writes, however, that
there is an objection in principle to applying this preventive decree to women, as the cost to
women’s enjoyment of yom tov caused by banning any cosmetic treatment outweighs our desire
to encourage pre-yom tov cosmetic preparation. While Arukh HaShulchan does not mention
headhaircutting explicitly, his position leaves no room for GRA’s argument.

So among acharonim, we have a dispute between GRA and Mishnah Berurah on the one
hand (with Mishnah Berurah based partially on a misreading of Pri Megadim), against Arukh
Hashulchan and possibly Pre Megadim on the other. None of these bring any explicit evidence
from a rishon. However, none of them had access to the Chiddushei HaRitva, and it turns out
that Arukh HaShulkhan’s position is strongly supported by Ritva Moed Kattan 8b*®. Ritva offers
two rationales:
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a) Since women have a general need to apply cosmetic treatments daily, there is no
possibility of requiring them to complete their cosmetics before the holiday, and therefore
no purpose in banning some of them on chol hamoed.

b) Women do not generally neglect their personal appearance such that it is necessary to
make decrees to prevent them from doing so.

It follows that GRA is a shitat yachid (minority position). Furthermore, a standard rule of psak is
that the authority of precedent is greatly diminished when new evidence is presented that was not
available to the original decisors, as we can hypothesize that they would have conceded had they
been aware of that evidence, and here the GRA may have conceded to the Ritva had he been
aware of it. Therefore, based on a purely technical halakhic discussion, there seem to be
adequate grounds for permitting women to have their hair cut on chol hamoed. But there are
four metahalakhic issues that require discussion as well.

1) What sort of attitude should we take toward gender distinctions in Halakhah?

Haircutting on chol hamoed is perhaps the safest topic we can choose for discussing this
generally explosive question, and | must acknowledge that this framing — which assumes that
gender distinctions constitute a discrete category, toward which a consistent attitude is
appropriate — is borrowed from American constitutional law’s notion that various distinctions
can be subjected to loose, intermediate, or strict scrutiny. But I think it offers a valuable tool to
poskim, and | specifically favor subjecting potential Jew-Gentile distinctions in interpersonal
halakhot to strict scrutiny.

This cannot, however, be the case with regard to gender in Halakhah — there are simply
too many areas in which the distinction is deeply ingrained, and others in which such distinctions
flow inexorably from physical differences. But there is nonetheless room for some form of
scrutiny, especially when potential rulings seem to assume psychological or intellectual
differences between men and women.

With regard to our case, the question is whether we are prepared to give significant
halakhic weight to Arukh HaShulchan’s argument that women’s joy in their appearance is
central to their religious experience of the holiday. If we perceive this as an invidious distinction,
we will lose one of the two major pillars supporting any lenient psak.

2) Should we evaluate potential gender distinctions primarily in terms of their outcomes, or
rather in terms of their reasoning? What are we to do if the best way to reach the solution we see
as most compatible with justice and with properly recognizing the tzelem Elokim in every human
being is to utilize a legal rationale that seems sexist or even misogynist?

For example: Some understandings of the exegetical basis for the exclusion of women
from the obligation to procreate can easily be criticized as sexist, for example the straightforward
reading “It is the way of men to conquer, but not the way of women”. To counter this critique, a
posek might seek to play up the positions that see women as rabbinically obligated. But a
primary effect of the exemption is to prevent women from being halakhically coerced into
procreative sex, and generally to give them halakhic control of their sexuality®, and this effect
can be undone by the position that they are rabbinically obligated.

In our case, the result of seeing women as emotionally focused on their appearance would
be to allow a particular woman (or perhaps all women) to do something that will unquestionably
enhance her general and yom tov happiness. Perhaps, then, even if we answer question 1) by

19 See Jonathan Ziring, Kol Hamevaser, and lecture by Aryeh Klapper
http://www.torahleadership.org/categories/niddahsharonQ07.wav




proposing that gender distinctions be seen as suspect, that suspicion should be relaxed in this
case.

3) To what extent are we willing to concede that past halakhot simply cannot be extended to
current circumstances, that the differences are just too great?

This issue may presents differently with regard to d’oraita law, where we are committed
to the position that the Torah’s Author foresaw all future circumstances and legislated
accordingly®, and d’rabbanan law, where we have no such theological commitment. Thus, for
example, Rav Moshe Feinstein takes the position that doing otherwise prohibited labor via preset
electric timers often falls into a category of “appropriate to forbid but not actually forbidden”?,
on the ground that the Talmudic Rabbis were unaware of electricity and therefore could not have
legislated regarding it.

The issue may also present differently with regard to each of changes in scientific
understanding, technological capacity, values, and customs.

In our case, the question is whether the prevalence of women with cut hair in our society
is new, and if yes, whether

a) haircutting has become an essential element of at least some women’s grooming, and

therefore cannot be forbidden to them on chol hamoed now, even if it was previously

forbidden, or conversely that

b) haircutting has become an essential element of at least some women’s grooming, and

therefore, since even they do not cut their hair weekly, the decree against haircutting

applies to them for the same reason that it does for men, even if it did not apply to them
previously.
4) To what extent are we willing to undo the rulings of past standard codes, such as Rav Yosef
Karo in Shulchan Arukh, on the basis of our considerably larger-than-their’s library of the works
of the rishonim and of variant manuscripts of all rabbinic texts?

The potentially destructive effects of allowing such overturning can be seen in halakhic
civil law, where plaintiffs can succeed only if the defendant has no plausible defense. A primary
task of halakhic civil jurisprudence, therefore, is to eliminate positions from the discussion, and
this the Shulchan Arukh accomplished admirably; the standard rule is that positions not
mentioned in the Shulchan Arukh are halakhically irrelevant in civil matters. And yet, it is hard
to allow rulings that no longer accord with the weight of textual evidence to stand, especially
when they seem to us to have deleterious consequences.

In our case, the law has not been fully standardized, but the question is whether we are
comfortable ruling against Mishnah Berurah and GRA at least in part because we have access to
the Ritva and they did not.

Each of these questions deserves extended treatment. In this article, however, | will limit
myself to brief treatments of both the broad issue and its relevance to our case, in the hope of
discussing them in more detail and depth elsewhere.

4) To what extent are we willing to undo the rulings of past standard codes, such as Rav Yosef
Karo in Shulchan Arukh, on the basis of our considerably larger-than-their’s library of the works
of the rishonim and of variant manuscripts of all rabbinic texts?

20 Although to the extent that d’oraita law is derived via human interpretation, application, and discretion, d’oraita
law is no different than derabbanan



I think we should resist the temptation to establish a bright line and require that the Halakhah be
determined either by pure historical/interpretational truth, as we understand it, regardless of
precedent, or else by pure halakhic process establishing irreversible precedent. Rather, we
should take the nuanced position that precedent generates significant but not infinite inertia,
varying with its antiquity and the weight of the authorities who establish it. This inertia may be
overcome by some compelling combinations of contrary evidence, practical need, and moral
intuition.

In the case of women’s haircuts on chol hamoed, the weight of precedent seemed to me
extremely weak and the contrary evidence quite strong. No issue of morality is involved, and
practical need would be a function of specific cases only.

3) To what extent are we willing to concede that past halakhot simply cannot be extended to
current circumstances, that the differences are just too great?
| see three possible positions
a) Laws should be seen as inevitably extending to whatever new circumstances seem
to present the same issues.
b) Laws can only extend to circumstances that could plausibly be seen as having
been conceived of when the law was made
c) Laws may or may not be extended to cover new circumstances at the discretion of
contemporary decisors, subject to the willingness of the community to follow
them when they exercise that discretion. In such cases, it should be evident, what
are formally judicial decisions are in practice legislative acts.
| favor the last approach. In the case of women’s haircutting, the question then became whether
we should extend the decree made regarding men to women. It seems to me that this would be
extending the wrong rabbinic ray, and that we should instead extend the exceptions for cosmetic
bodyshaving and tweezing etc. to this case
2) Should we evaluate potential gender distinctions primarily in terms of their outcomes, or
rather in terms of their reasoning?
Here again | think we should avoid bright-line answers. There are times, circumstances, and
issues in which it is appropriate to focus on symbols; I cannot think of any non-extreme case, for
example, in which I would pasken based on the sometime principle that “women’s wisdom is
only with the shuttle” — perhaps to free an agunah. But as a general rule it is wiser to focus on
results, although one must always recognize that the results of a halakhic ruling are not just the
immediate case, but also all cases for which that case will become precedent.
In our case, it is not clear to me that the presumption that women’s happiness often depends on
their sense of their own appearance is sexist, although taking the extreme formulation of Arukh
haShulchan that “their entire happiness is in their adornments” literally rather than hyperbolically
might be sexist. But | take it hyperbolically, and therefore am comfortable using Arukh
haShulchan’s consequent ruling as precedent.
1) What sort of attitude should we take toward gender distinctions in Halakhah?
I suggest that the key questions are
a) whether should be that the proposed distinction has a purpose plausibly defensible in non-
sexist terms and
b) whether the proposed distinction plausibly relates to genuine differences in the religious,
political, social or other experience of men and women.
In our case, the desire to make women’s yom tov experience happier is certainly defensible in
non-sexist terms, and | suggest that the proposed distinction between men and women on this



issue relates plausibly to the different norms and expectations governing male and female hair
grooming and growth in our society.

Ruling:
In light of all the above, | ruled that the young woman in question could have her hair cut on chol
hamoed.



2. Nylon, Cotton, and Sukkah Mats

Case:

A family with limited means but a large sukkah has been using a combination of sukkah
mats tied with raffia®? and low-end “matchstick blinds” sold commercially as windowshades as
skhakh. Their raffia mats are endorsed by the Orthodox Union, but the matchstick blinds are tied
with nylon string. They have now read on the Star K website?® that only nylon monofilament
may be used to hold these mats together, and on the OK?* website that one should use only mats
tied with cotton string. As purchasing new skhakh will be a major expense, they are asking
whether they need to replace the matchstick blinds and/or the raffia-tied mats before using their
sukkah this year.

Analysis:

What are the halakhic requirements for skhakh materials?

The two Biblical requirements are that it must be gedulei karka (made from something
grown from the ground) that is not mekabel tum’ah (susceptible to ritual impurity). The classic
example of acceptable material is “peshutei keli eitz”, wooden objects that have no beis kibbul
(depression in which they can contain things).

However, Sukkah 12b states without explanation that beaten and carded flax, which
seems to be both gedulei karka and not mekanbel tum’ah, is invalid as skhakh. Rav Ovadiah
Yosef? cites three explanations for the invalidity:

2 Raffia is a fiber obtained from the raffia palm of Madagascar, exported for various uses,
such as tying up plants that require support, binding together vegetables to be marketed,
and weaving baskets, hats, and mats. It is also made into a native cloth that is exported as
rabanna. The raffia palm (Raphia farinifera or R. ruffia) is crowned with enormous leaves
that may be as much as 65 ft (19.8 m) long and composed of 80 to 100 leaflets. The fiber,
which is soft, pliable, strong, and non-shrinking when wet, is torn in thin strips from these
leaves. After being dried in the sun, raffia takes on a yellowish-tan hue, but it is often dyed
other colors. [Source: Columbia Encyclopedia]

28 http://www.star-k.org/

24 http://www.kosherspirit.com/Article.asp?Issue=14&Article=175
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Yechaveh Daat 1:64

Question: Is it permitted to uses skhakh of the “Lanetzach” brand, which is made of thin slats
tied with cotton strings?

Answer: Talmud Sukkah 12b states: If he used znitzei pishtan (meaning: beaten and carded flax)
as skhakh, the sukkah is invalid.
Rambam Sukkah 5:4 explained that
even though the flax is not mekabel tum’ah so long as it has not been spun,
and furthermore, the flax is grown from the ground,
so there is no deoraita reason to invalidate it as skhakh,
the Sages decreed not to use it as skhakh because its form had been changed, so it was as-
if not grown from the ground.
The Raaavad Sukkah 5:4 gave a different reason:
Since the flax was beaten and carded, it is fit to be used to stuff pillows and cushions, and
thereby could become mekabel tum’ah through that conjunction — therefore it should not
be used as skhakh.
Tosafot Sukkah 12b explained the reason:
Since it is easily mekabel tum’ah once spun, as explained in the Torah regarding
clothing-plague “on a garment of wool or a garment of flax” —
Therefore the Sages decreed against it.
Rabbeinu Yeshayah the Later writes in his Psakim that the halakhah follows Tosafot.
He writes further that according to this it is permitted to use cotton as skhakh, since tum’ah does
not apply to it at all, as no fabrics other than wool and linen are susceptible to the tuma’h of
clothing plague.



Now according to Rabbeinu Yeshayah’s reasoning it is clear that there is no aspect of prohibition
in using “Lanetzach” skhakh, even though the slats are tied with cotton strings, as in his opinion
there is no objection to using cotton string as actual skhakh, all the more so here where the
strings are only supporting the thin slats, which are the skhakh.

However, there is a basis for discussion according to the reason of Rambam, who
invalidates the flax because its form was changed. According to this one would certainly
invalidate cotton strings as skhakh for the very reason that the cotton’s form was changed.

Similarly according to the Raavad’s reason, that the flax is invalid since it is fit for
stuffing cushions and pillows, one can invalidate cotton skhakh, since it is fit to be put in pillows
and cushions.

Therefore, according to the position of Ramban (Milchamot HaShem Sukkah Chapter 2)
that the halakhah

a) follows R. Yehudah that one who supports his sukkah on his bedposts and it could not

stand independently of those bedposts, and
b) it follows the Talmudic position that R. Yehudah’s reason is that the skakh would be held
up by something mekabel tum’ah,

and RaN there wrote the same,
it seems that there is room to raise questions about this skhakh, because it is held up by cotton
strings which ought not be used as skhakh.
However, not only did Tosafot and Rosh (Sukkah 21b) write that the primary explanation of R.
Yehudah is not support by something mekabel tum’ah, but rather the position that the issue is
lack of fixity, so that if it is 10 handsbreadths above the bed it is valid,
and Maran Beit Yosef ( OC 630) wrote that this is also the opinion of RIF, and therefore ruled
leniently on this in Shulkhan Arukh (OC 630),
and according to this one can hold up the skhakh with something forbidden to use as skhakh (see
Hashlamah and Meorot to Sukkah there),
and Responsa MaharlL 127 also writes that one can hold up the skhakh with something that is
mekabel tum’ah, since most poskim ruled in accordance with the Sages who disagree with R.
Yehusah and validate a sukkah supported by bedposts, and even for those who rule in accordance
with Rabbi Yehudah, there is an amora who explains his reason as lack of fixity, and Rosh writes
that this reason is primary, and according to this reason as well it is permitted to support skakh
with something mekabel tum’ah - This seems to me correct in practice, and this was the practice
of all my teachers, and there is no doubt about this.
(See also Responsa Rav P’alim 30C65)
Furthermore, even according to the strict position of Ramban and RaN, and a number of
acharonim write that the halakhah follows them, there is room to validate the skhakh under
discussion here on the basis of RITVA Sukkah 11b, who writes that even those poskim who
forbid holding up the skhakh with something mekabel tum’ah, for the reason that one may not
support skhakh with invalid skhakh, only do so as a rabbinic decree lest he come to use the
support material as actual skhakh. But where the invalidity of the skhakah is itself only rabbinic,
one may use it as support, since we do not make “decrees upon decrees”. Therefore, since cotton
strings are only rabbinically invalid as skhakh, according to Rambam because their form has
been changed, and according to Raavad because they can be used to stuff pillows and cushions, it
is absolutely permitted to use them to support skhakh.



a) (Rambam) Gedulei karka matierals must not be radically altered from their original state.

It is not clear whether this is a Biblical or rather a Rabbinic requirement.

b) (Tosafot) Beaten or carded flax can be easily spun and then woven into garments, which
would be mekabel tum’ah. This is clearly a rabbinic requirement.

¢) (Raavad) Beaten or carded flax can be used to stuff pillows, and as stuffing they would
be mekabel tum’ah. This is clearly a rabbinic requirement.

None of these considerations would invalidate the twigs in matchstick blinds. However,
the twigs must be held together by something. Are there any requirements for the material that
holds them together, and if so, what are they?

One possibility is that any material which is necessary for the skhakh to function must
itself be valid for skhakh. This would apply to strings holding the mats together if the individual
slats would otherwise fall down or blow away. This position can be derived from Talmud
Sukkah 21b, where one of two rationales offered for the position of the tanna Rabbi Yehudah,
who invalidates a sukkah made by roofing the posts of a bed, is that the skakh must not require
the direct support of material that is mekabel tum’ah, such as bedposts. It seems clear that this
rule is Rabbinic?.

Rav Ovadiah Yosef absolutely rejects this position with regard to materials that meet
Biblical but not rabbinic requirements for skhakh. He is less definitive with regard to materials

that are Biblically invalid as skhakh. The OK, however, writes that “the Shulchan Aruch tells us that a
davar hamamid (literally “thing that makes stands,” i.e. a key element) that is mekabel tumah is not kosher.

What does this mean? When laying the schach on the sukkah, you usually lay it on sticks. It is not preferable to lay
the schach on metal bars, however, b'di’eved (after the fact) it is acceptable. This means that the supports for

the schach should only be made from something that is kosher for schach I'hatchila (in the first place). Similarly, if
you were to use something non-kosher to hold together the schach, it would also present a problem.”?’

What is the basis of the dispute between the OK and Rav Ovadiah?
Shulkhan Arukh 529:7%® writes that there is room to doubt whether one can place a ladder
across the walls of a Sukkah so as to put skhakh on top of it, and RAMO generalizes this to any

Even though the gaon P’ri Megadim in Eshel Avraham 629:11 was unsure whether we make a
“decree upon decree” here, and some acharonim rule strictly, the primary position is that explicit
in the above RITVA for leniency.

So also ruled the gaon R. Yehudah Shmuel Ashkenazi in Sefer Beit HaShoeivah.

So also ruled the gaon R. Chaim Pelagi in Lev Chaim 2:120.

See further Responsa Avnei Nezer OC 470:2-3.

So the clear ruling in theory and practice is to absolutely permit this.

Along the way, Rav Ovadiah raises the possibility that cotton string would be forbidden miderabbanan because, like
processed flaxstalks (anitzei pishtan), they can be used to stuff cushions, and other reasons. As he rejects these, and
no one else raises them, | will not discuss them here.

Jonathan Cohen pointed out correctly in private correspondence that Rav Ovadiah may agree that lekhatchilah one
should not hold the skhakh up with things that are pasul mideoraita as skhakh.

%6 As no Biblical source is cited for the invalidity, the only rationale for making it Biblical would be the claim that
essential support materials are considered part of the roof, i.e. skhakh. But in that case one would never be able to
build the walls of the sukkah out of mekabel tum’ah materials, and this is clearly not the Halakhah!

27 http://www.kosherspirit.com/Article.asp?Issue=14&Article=175
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utensil that is mekabel tum’ah. This suggests that there is a requirement that Sukkah supports
must not be mekabel tum’ah.

However, Rav Ovadiah follows numerous acharonim in noting that this reading of 529:7
contradicts Shulkhan Arukh 530:13%°, where he rules without qualification that one may in fact
simply roof across bedposts, so long as the height of the roof above the bed will be sufficient.
RAMO also makes no comment. The standard resolution to this apparent contradiction is to say
that 529:7 does not set up an absolute requirement that skhakh supports not be mekabel tum’ah,
but rather objects to using skhakh supports that might come to be used as skhakh.

Mishnah Berurah® cites anonymous achronim as objecting lekhatchilah to the use of
mekabel tum’ah items as support. While he offers the rationale of ‘lest one come to use them as
skhakh’, it is not clear whether his position is limited to utensils that might realistically be used
as skhakh.

I suggest, however, that even Mishnah Berurah would not go as far as OK in banning
lekhatchilah as skhakh-support all materials that are invalid as skhakh, whether or not they are
plausible candidates to be used as roofing. Rather, Mishnah Berurah records a specific concern
with materials that are mekabel tum’ah®".

Why does this matter? OK’s halakhic conclusion is that one may use only string that is
gedulei karka, such as cotton or raffia. Nylon string, which is made from petroleum, is by its
very nature unusable as skhakh support. OK in large measure justifies putting a hechsher on
sukkah mats on the basis that its mashgiach checks carefully to ensure that nylon string has not
been substituted for cotton.

Star K claims to accept this position of the OK position in principle®2. In practice,
however, they differ, on the ground that “held together” is not the same as “held up”. In other
words, they contend that the strings holding the mats together are not in fact considered to be
skhakh-support. As a result, Star K does not require its strings to be kosher skhakh. (In fact, as
we shall see in several paragraphs, they require the opposite.)

Star K nonetheless encourages consumers to place sukkah mats tied with non-skhakh
string flat on top of the sukkah so that the string is not in fact “holding up” the skhakh. This
position is hard for me to understand — the real issue should, I think, be whether the string is
necessary to keep the slats on top of the roof, not whether they raise it an additional fraction of
an inch over the roof.

Accordingly, it seems to me that, if one is genuinely concerned for the position that
skhakh-supports must be gedulei karka, but uses mats tied with artificial string, one must ensure
that each individual slat would be supported sufficiently if the string were removed. Perhaps one
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%1 Mishnah Berurah also cites a position that all peshutei klei eitz wide enough to put things on are rabbinically
gr;ekabel tum’ah. It is not clear to me why no one cites this as a prima facie reason to see mats per se as bediavad.



must also ensure that each individual slat would remain on the roof in an ordinary wind even if it
were not tied to its fellows. | suspect that these conditions are rarely if ever met by sukkahs
covered with sukkah mats — the individual slats are too light - and therefore in practice Star K’s
mats work only if one rejects the OK position in toto.

Star K then raises an issue with directly opposite implications. Based on Igrot Moshe OC
1:177, they suggest that if the string holding the mat together is mekabel tum’ah, the entire mat
would become mekabel tum’ah, and therefore invalid as skakh even mideoraita. On this basis,
they will only hekhsher mats held together with monofilament nylon string. Here some
background is necessary.

String of any material is generally not considered mekabel tum’ah; thus OK uses cotton
string. However, Rashi to Shabbat 64a suggests that string which can be used as jewelry is
mekabel tum’ah. Star K’s website apparently takes the position that Rashi refers to any string
composed of more than one strand, and therefore requires monofilament, which can generally
only be made of artificial materials®.

Reading the website, it seemed clear to me that the two requirements, nylon and
monofilament, were contradictory. Nylon, so far as | knew, is not mekabel tum’ah; why then
should it matter whether it was monofilament? Requiring monofilament meant that a multistrand
string would be mekabel tum’ah, but that could not be true of nylon!

The Star K rabbinic staff initially suggested that R. Heineman held that nylon can be
mekabel tum’ah — such positions do exist, although I contend that they do so only with regard to
actual garments of nylon — but R. Heineman confirmed that he holds the standard position that
nylon is not. What, then, justified requiring monofilament? To understand this position, we
must return to Igrot Moshe cited above.

Igrot Moshe appears to be addressing®* whether one can use wooden slats from a
disassembled venetian blind as skhakh. He first suggests that peshutei klei eitz can in fact be
mekabel tum’ah rabbinically, and therefore that the slats are intrinsically invalid. However, he
concedes that this is a difficult position to sustain®. Furthermore, it seems likely to me that even
Rav Moshe applied this only to reshaped peshutei klei eitz, such as venetian blind slats, but not
to wood left in its natural condition, such as in matchstick blinds®.

Igrot Moshe then says, however, that the slats were held in the blind by a woven material
(likely cloth tape). He cites a variety of sources to suggest that peshutei klei eitz can be mekabel
tum’ah when they are combined with something woven (arig), and that they remain invalid
skhakh even when removed from the combination.

R. Heinemann suggested that R. Moshe’s position applied even if the cloth tape were
made of nylon, in other words even if the cloth tape itself was not mekabel tum’ah. This struck
me as a remarkable chiddush, but lacking any familiarity with that area of halakhah, I had no
evidence on the issue. In correspondence with Star K rabbinic staff, they confirmed my sense
that this would be a highly original position, and brought evidence for their sense. | look
forward to hearing and conveying the result of their subsequent conversation with Rav
Heinemann.

%% But see the discussion of raffia below

* The teshuvah is apparently written in continuation of a telephone conversation to which we are not privy

% Laaniyut da’ati, it seems to be founded on a forced reading of Beit Yosef as having a forced reading of Rambam.
(insert complete sources)

% This assumes that the wood in matchstick blinds is not reshaped, which in turn requires a halakhic definition of
reshaping.



So by combining the position of Rashi that string which can be used as jewelry is
mekabel tum’ah with an understanding of Rav Moshe as saying that peshutei klei eitz cannot be
used as skhakh if they are in combination with woven material even if that material is not
mekabel tum’ah, it seems possible to require specifically nylon, to avoid the problem of the
string being mekabel tum’ah, and monofilament, to avoid the problem of wovenness.

However, even granting that we need to account for Rashi, and that Rav Moshe should be
thus interpreted, we still do not reach the result of requiring nylon monofilament.

Rashi actually states that string which is both spun and braided (kalua) can be mekabel
tum’ah, and on Shabbat 57a he explains that kalua means “made of chains, hollows and rounds”.
However, it seems to me that (and Deborah Klapper confirms — | owe this insight to her overall)
that just about all string (as opposed to rope) in the United States is twisted (shazur — see
Rambam Hilkhot Keilim 1:12) rather than braided (kalua). When | raised this point with Rav
Heineman, he agreed that Rashi would not view twisted string as mekabel tum’ah, and therefore
that even multifilament twisted nylon string would be valid. It seems to me further that by this
logic twisted cotton thread would actually be preferable, as it is not mekabel tum’ah and valid
skhakh, and thus does not raise an issue of “holding up”. Either way, the twisted strings, cotton
or nylon, in matchstick blinds should pose no halakhic barrier to their use as skhakh®’.

However, Rav Heinemann’s argument does pose a difficulty for mats bound with raffia.
These mats carry the OU hechsher and identify themselves as mehadrin. It seems likely to me
that the OU prefers them to cotton because they are made by unwinding the fibers of the raffia
palm leaf, rather than by spinning, and therefore are even less nishtaneh mibiryatam, changed
from their natural form, than cotton®. It may even be a natural monofilament in the halakhic
sense that the fiber is used as unwound from the plant, rather than by twisting multiple fibers
together — I am not sure of the commercial manufacturing process. But raffia ribbon is used as is
for decoration, and therefore may really be a problem according to the Rashi that sees strings
used for decorations as mkabel tum’ah. | suspect, however, that such usage is quite minimal and
likely to remain so, and therefore halakhically disregardable.

There remain two possible halakhic issues with storebought blinds. The first is that mats
intended or used for sleeping or sitting on, and blinds that may be wrapped around one as
personal sunshades, are mekabel tum’ah®. For this reason the OK tries to make its mats as
uncomfortable as possible, and puts signs on the walls of its Chinese factory declaring that these
mats are not intended for sitting. The last element seems comic — imagine the workers’
conversations about the eccentric buyer once the mashgiach leaves! — and ineffectual to me, as
workers’ kavvanah cannot and generally should not be determined by their employers®. But this
seems beside the point, as no one used matchstick mats for seating — woven mats perhaps, but
not these. Mats are also invalid if their like are used for roofing yearround, which OK claims
invalidates sukkah mats in Kenya. | note only that this problem is far more likely to create issues
for sukkah mats than for regular blinds.

The last issue is the question of hanging hardware; it’s not clear to me what percentage of
blinds are sold with and what without. One might argue that hanging hardware, or at least metal

%71 look forward to hearing Star K’s conclusion on the reality, and therefore the halakhah.

%8 Although laaniyut daati this is only a problem for linen, which requires beating to separate into fibers, not for
cotton, where the fibers are immediately evident.

% The Talmud (insert source) actually distinguishes between “large” and “small” mats, but size here seems to be an
indicator of intende usage rather than a formal legal category.

%% | accept of course matzot mitzvah and other circumstances in which lishmoh is necessary.



hanging hardware, is the equivalent of the cloth tape — it is certainly mekabel tum’ah - and thus
according to Rav Moshe would invalidate the wood. However, Rambam Keilim 4:5-10 makes
clear that the conjunction of peshutei keli eitz with something mekabel tum’ah only invalidates if
the mekabel tum’ah is the primary element (ikkar) and the wood secondary (tafel). For example,
a wooden key with metal teeth is mekabel tum’ah, whereas a metal key with wooden teeth is not.
It seems to me difficult to view hanging hardware as more essential relative to the actual blind
than the key blank is to the teeth.

I would go further and suggest that on the same ground even a matchstick blind with
internal strings that are mekabel tum’ah would be valid according to Rav Mosheh, who dealt
with a venetian blind where the cloth was an integral part of the mechanism regulating light
entrance.

ANSWER

For all the above reasons it seems to me that store-bought all-wood matchstick blinds are
perfectly valid skhakh, whether they are made with cotton or nylon string. Each of the materials
used to bind commercial sukkah mats has halakhic disadvantages, but none seems severe enough
to create a psul even lekhatkhilah. 1 therefore think that the family in question may continue
using both kinds of mats as it has previously.

THREE ADDITIONAL NOTES
1.

It is an open secret that kashrut agencies put their seal on products that do not require
kashrut certification. There is hekhshered bleach, for example, even though bleach is fatally
poisonous, and inedible materials are not subject to the laws of kashrut. The agencies** argue
that if companies wish to pay them for such certification, they are not committing fraud by
accepting payment for doing so, so long as they tell the company that the product is kosher
regardless.

What about the consumer? Rabbi Moshe Heinemann of the Star K, an agency whose
openness to my questions while researching this topic was admirable and impressive, agreed
during a phone conversation that consumers as well must be informed when a certified product
does not require certification, lest they be misled into paying more for a hechshered than non-
hechshered product. Star K does indeed publish a list of food products not requiring
certification; while the list is neither comprehensive nor coordinated with the list of products
actually certified, it is an important step toward transparency.

Anecdotally, however, my impression is that at least a significant percentage, and
possibly the majority, of kosher consumers assume that the presence of a hechsher on an item
demonstrates that supervision is necessary, and thus will not buy the identical product without a
hechsher. This is particularly the case for baalei teshuvah and recent converts, but extends to
learned people as well. The resut is that kashrut may entail unnecessary costs for such people,
even if supervision per se does not impose significant production costs that make hechshered
products more expensive that non-hechshered products, as they will pass up unhechshered
brands “on sale” or generics in favor of hechshered name brand products at full price*’. This is
of course a greater burden on the poor; it functions like a regressive tax. It seems to me that full
transparency about what needs hashgochoh is a moral necessity.

I Full disclosure: including the K\VH, on whose beit din | serve
“2 1t might be worthwhile to investigate this empirically.



The last sentence needs to be strengthened by a rigorous definition of “need”. The
discovery of a creative halakhic argument does not per se create a halakhic need to account for it,
especially when the argument casts doubt on the validity of the longstanding practice of
observant Jews. It is reasonable for an agency to put a hechsher on a product to verify that it
meets a particular nonnormative halakhic standard, but only if it is fully transparent that there is
no requirement, even lekhatchilah, to meet that standard.

2.

It is generally assumed that the near-absolute reliance by consumers on hekhsherim, the
result of halakhic progress; whereas previously consumers only “read the ingredients”, and thus
missed many significant kashrut issues that have been discovered by the newly professionalized
industrial kashrut agencies, consumers now “rely on the professionals” and therefore are less
likely to eat nonkosher food. Examples of significant issues consumers may previously have
missed include the anti-clumping agents in dried fruit, the clarifying agents in clear apple juice,
and many, many others.

I suggest that this assumption is erroneous. The truth, rather, is that it was perfectly
permissible halakhically to “read the ingredients” before kashrut agencies expanded.
Halakhically, one is permitted to eat food that is probably kosher, so long as one has made a
reasonable effort to determine whether it is actually kosher. Before industrialized kashrut
agencies, reading the ingredients constituted a reasonable effort. Now, however, the agencies
have the information in hand, and so it can be argued that personal investigation and judgment
no longer constitutes a reasonable effort. It is worth asking how much communal resources
should be out into diminishing the amount of physically nonkosher food we eat, even if legally
we are not diminishing the number of prohibited eating acts.

3.

The sukkah mat controversy leaves the lay consumer in an unfortunate position, in which
the dueling agencies each insist that only their skhakh is valid, on the basis of arguments that
they cannot reasonably evaluate on their own. The dueling hashgachot then generate dueling
brands, each of which plausibly advertise themselves as the halakhically best alternative.

My contention is that kashrut agencies should be very careful to distinguish transparently
between halakhic necessities and advantages, and between lekhatchilah and bediavad, so that
consumers can, where appropriate, make decisions on price or other variables when the halakhic
issues are not strong enough to supervene.



Beautifying the Commandments: A Brisker Pilpul

Mishnah Sukkah 29b teaches that a desiccated lulav is ritually invalid. Rashi and Tosfot
agree that the invalidity stems from a lack of “hiddur” (for now, “beauty”), but disagree as to the
source of the hiddur standard that a desiccated lulav fails to meet. Rashi cites to Exodus 15:2,
“This is my G-d and I will glorify Him” (zeh e-li v’anveihenceforth v’anveihu), meaning that this
standard is just an instance of a beautification obligation that applies to all commandments.*®
Tosfot, however, cite to the term “hadar” in Vayikra 23:40’s description of the etrog, which is
extended by hekesh to the lulav as well. This makes the standard specific to the mitzvah of the 4
species*

A

Tosfot challenge Rashi on the ground that v’anveihu 15:2 generates an ideal standard but
not one that invalidates. His evidence for this is Sukkah 11b, or 33a, where the anonymous
Tannaitic position that the lulav should be bound, but is valid even if not bound®, is said to stem
from v’anveihu. Rashi’s position can be defended in the following ways:

a) A lack of hiddur which results in an object being less hadar than it was initially, such as a
lulav drying out, invalidates even bediavad, whereas a lack of added hiddur, such as not
being bound is only a lekhatchilah requirement*°. (Kappot T’marim)

b) On Shabbat 133a, the Talmud cites a beraita in which the Sages, disagreeing with Rabbi
Yehudah, declare that a Torah scroll which contained a Divine Name that was not written
with proper intention cannot be validated by overwriting the Name with proper intention,
because the Torah would then appear “spotted”, which would violate v’anveihu. Most
commentators understand the Sages as invalidating the overwritten Torah even bediavad,
and thus as providing a precedent for Rashi’s position regarding the desiccated lulav.

In light of b), how can Tosfot’s ground for rejecting Rashi be sustained?

a) They might have read the invalidation there as well as being only lekhatchilah.

b) Exodus 15:2 speaks of glorifying a Divinity Who can be pointed to.*” Perhaps
this referred specifically to printed renditions of the Divine Name. The issue of
overwritten Divine Names therefore is hiddur that is directly connected with the
verse, and therefore may apply even bediavad, unlike anything associated with the
daled minim. (Encyclopedia Talmudit cites this idea from Chatam Sofer.)

B.

While Rashi’s defense against Tosfot appears well-taken, a more serious issue is an
apparent internal contradiction (77°no) within his commentary.

Mishnah Sukkah 34b reports a np12mn as to whether at least one hadas must not be cut off
at the top, with Rabbi Tarfon taking the lenient position. By contrast, Mishnah Sukkah 29b
records an apparent consensus that a lulav cut off at the top is invalid. The obvious question is
why Rabbi Tarfon has a stricter standard for the lulav than he does for the hadas.

“® In Brisker translation: It is a din in the chiyuv of hiddur mitzvah in kol hatorah kullah.

“ A din in the daled minim

** Binding the lulav is required lekhatchilah but not bedieved

“® Note that according to Kappot T’marim v’anveihu is a Biblical standard, but the Rabbis were given
the discretion case-by-case (m’saran hakatuv lachakhamim) whether to apply it bediavad or
lekhatchilah.

“" In rabbinic exegesis of the Torah, the word “zeh” always refers to something that can be pointed at.



Rashi explains that a cut-off lulav is invalid because it lacks “hiddur”, but that Rabbi
Tarfon does not require “hiddur” with regard to the hadas.

Now, if one believed, as per Tosfot, that only VVayikra 23:40 can generate an invalidation
on grounds of “hiddur” with regard to the 4 species, Rashi’s explanation would be reasonable.
Rabbi Tarfon’s position would be that the hekesh applies the word “hadar” to the lulav, which is
next after the etrog in the verse, but not to the hadas or aravah. But with regard to the desiccated
lulav, Rashi ruled that Exodus 15:2 can also invalidate, and Exodus 15:2 applies to the hadas in
the same way as it does to the lulav!?

Nachamanides in his commentary Milchamot Hashem offers what will turn out to be a
helpful insight. He notes that the hadas is defined as a shrub whose leaves cover its branches;
therefore, he argues, a hadas whose top is cut off is visually indistinguishable from one whose
top is not cut off, and therefore does not lack “hiddur”.

This insight explains well why Rabbi Tarfon invalidates a decapitated lulav but validates
s a decapitated hadas. But it cannot be Rashi’s explanation, as it suggests that Rabbi Tarfon
believes that a decapitated hadas does not lack “hiddur”, whereas Rashi is explicit that Rabbi
Tarfon believes that it does lack “hiddur”, but that he does not require “hiddur” with regard to
the hadas.

To resolve this contradiction | suggest that it is necessary to posit that Rashi sharply
distinguishes two different varieties of “hiddur”, which I will term respectively “aesthetic” and
“structural”. The first refers to the experience generated by the object, the second to the nature
of the object. The first is generated by Exodus 15:2 and applies to both the lulav and the hadas,
whereas the second is generated by Leviticus 23:40 and, according to Rabbi Tarfon, applies to
the lulav but not to the hadas.

What emerges then according to Rashi is the following:

a. A desiccated lulav is ugly, and therefore invalidated by Exodus 15:2.

b. A decapitated lulav is both ugly, and therefore invalidated by Exodus 15:2, and partial,

and therefore invalidated by Leviticus 23:40.

c. A decapitated hadas is not ugly, and therefore irrelevant to Exodus 15:2, and while

partial, according to Rabbi Tarfon is not subject to Leviticus 23:40.

Once this 7pn is established, we can actually see it clearly in Rashi’s very precise language, as
follows:

a. Rashi says that a desiccated lulav is invalid "max" 22007 ,na7mn Mxn 11°v2a7.

b. Rashi says that a decapitated lulav is invalid 277 7 8217.

c. Rashi says that according to Rabbi Tarfon a decapitated hadas is valid 0772 9777 *y2 857.
Note that with regard to the decapitated lulav and hadas Rashi is careful to speak of “377”, the
word from Leviticus 23:40, rather than "m7°1", the actual requirement.

Distinguishing the two types of required “hiddur” enables Rashi to avoid another
potential difficulty raised by his allowing Exodus 15:2 to invalidate: Why is it necessary to
derive a requirement of “hiddur” for the lulav from Leviticus 23:40, when the identical
requirement is already in place from Exodus 15:2? Now it should be clear that the requirements
are not redundant, as they refer to two different types of “hiddur”.

Tosfot do not face this difficulty, as according to them Leviticus 23:40 is needed to make
“hiddur” a requirement even 72y>72. However, Tosfot’s explanation faces its own challenge. We
saw above that Sukkah 11b and 33a explain the position that an unbound lulav is less than ideal
but not invalid on the ground that it lacks the “hiddur” required by Exodus 15:2. But if Leviticus




23:40 sets the same standard, but adds the capacity to invalidate, why doesn’t it invalidate an
unbound lulav?

One way to defend Tosfot’s position is to say that they make the same distinction as
Rashi, but they believe that a desiccated lulav lacks both types of “hiddur”. But Rashi’s
precision actually enables us to deepen the 77°pn in a way that opens up a better path for Tosfot
as well.

When speaking of Exodus 15:2, Rashi refers to the requirement that the mizvah have
“hiddur”, whereas when speaking of Leviticus 23:40 he makes no mention of the mitzvah. It
therefore seems likely that “aesthetic hiddur” relates to the totality of the mitzvah experience (is
a 17 in the mxnia 7wyn), whereas “structural hiddur” relates exclusively to the mitzvah-object (is
a 17 in the mxn Hw Rxon).

Tosfot may accept that Exodus 15:2, relates to the wyn» and Leviticus 23:40 to the xxom,
but see both as related to the same type of “hiddur”. However, the scope of Exodus 15:2 is
broader, since it can relate to experiential elements that are external to the formal xxsr. Tosfot
might believe that the binding of the lulav should be seen as such an external element.

C.

The idea that Exodus 15:2 applies to the nwyn, rather than the xxor, enables us to explain
what might otherwise be a very difficult passage.

Mishnah Sukkah 36b records a dispute between Rabbi Meir and Rabi Yehudah as to
whether one can bind the lulav with materials not from the 4 Species. To support his position,
Rabbi Meir cites a practice in Jerusalem of binding the lulav with gold rings — gold is certainly
not one of the 4 Species!? In response, Rabbi Yehudah claims that the gold was a tertiary
binding, while there was a primary binding made from the 4 Species.

Rava explains that Rabbi Yehudah’s position is that using a non-4 Species material in the
binding would mean that one took 5 Species in the hand, a violation of the commandment 52
n°01n (which we will here understand as prohibiting adding to the mx» 5w xxam). According to
this explanation, however, why does the presence of the primary binding help! One is still taking
5 Species in the hand for the sake of the mitzvah!?

Rashi explains that the additional binding is only for ", a clear reference to Exodus 15:2.
His point, we can now understand, is that whereas Leviticus 25:40 relates to the xxsr, Exodus
15:2 does not, and therefore an element added for the sake of Exodus 15:2 does not become part
of the xxon, and therefore does not generate a violation of 7po1n 2.

As noted in C, Tosfot may acknowledge this distinction. Alternatively, Tosfot may hold
that Exodus 15:2 is defined as an exception to the prohibition against 5°01n 22, in the same way
as Mon x°.

D.

It is possible that Rashi and Tosfot differ in yet another way. Tosfot may define Exodus
15:2 as an independent mitzvah of “hiddurizing” mitzvoth, whereas Rashi may understand it as a
technical requirement within each mitzvah. Thus for Tosafot a lack of “hiddur” should not
invalidate a mitzvah (except where, as with regard to the 4 Species, there is a “hiddur”
requirement native to the mitzvah), as the lack does not relate to that mitzvah at all, whereas for
Rashi it does.

Rashi and Tosafot’s respective understandings each apparently line up well with one side
of a np12nn found on Sukkah 37a. Rabbah held that the binding of the lulav must not prevent



one’s hand from directly contacting the lulav, whereas Rava did not see this as an issue. As we
know from 11a and 33b that the purpose of the binding was “hiddur” derived from Exodus 15:3,
perhaps the issue between them was whether that verse set up an independent mitzvah, in which
case something intended to fulfill that mitzvah would serve as a separation (7x>xr) between the
hand and xx¥sn, or rather a technical requirement within each mitzvah, in which case it would not
be a n¥>xn. So Rabbah would line up with Tosfot, and Rava with Rashi. Indeed, Rava’s
language seems explicitly to say that anything fulfilling Exodus 15:2 becomes part of the xxor.

However: If Rashi held like Rava, and Rava held that any object fulfilling Exodus 15:2
becomes part of the mxn w x¥on, we return to our problem in C, namely: why do gold rings that
fulfill Exodus 15:2 not violate 5°01n 92? Note that it is Rava who explains that position as well.

My suggestion here is that according to Rashi objects that fulfill Exodus 15:2 become a
xxon of the mitzvah, but not the same xxon. Thus they do not generate a 7°01n 52 issue.
However, Rashi held that two mxsn of the same mitzvah do not serve as barriers with regard to
one another.

Perhaps one can argue for Rashi’s position from the fact that even Rabbah does not
require one to ensure that one’s hand touches each of the four species directly; in other words,
the species do not serves as barriers between the hand and each other. However, it is also
possible that the four species together constitute one aggregate xxor.

It is also possible that the dispute between Rabbah and Rava is simply about whether
Exodus 15:2 is defined as an exception to 7°01n %2. This would enable both Rashi and Tosafot to
fit with either position.
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1. Exodus 15:2
G-d is my strength and my song — this is my G-d v’aniveihu, the G-d of my father and | will exalt him.

2. Translations of v'aniveihu in commentaries to Exodus 15:2

Rabbi Yosef Bekhor Shor — I will adorn him with song

Rabbi Akiva (Talmud Shabbat 133b) — praise him greatly before the nations of the world

Onkelos — | will build him a sanctuary

Abba Shaul (Talmud Shabbat 133b) — be similar to him; just as he is gracious and merciful, you too
should be gracious and merciful

Saadia Gaon — | will yearn toward him and go to his sanctuaries

Rabbi Yishmael ben Broka (Shabbat 133b) — be adorned before him with mitzvot; make before Him an
attractive Sukkah, an attractive lulav, an attractive shofar, attractive tzizit, an attractive Torah scroll, and
write it for His sake in attractive ink, with an attractive pen, a skilled scribe, and wrap it in attractive fabric.

Sukkah 33a
Who is the author of the following beraita: “It is a mitzvah to bind the lulav, but if he did not bind it, it is still
valid'?
Who is the author? If R. Yehudah, why is it valid if he did not bind it? If the Rabbis, what is the
mitzvah?
Really it is the Rabbis, and the mitzvah comes from “this is my G-d v’anveihu”.

Sukkah 29b

Mishnah:

A stolen or dried out lulav is invalid.

A lulav of a tree dedicated to idolatry or from an idolatrous city is invalid.
A decapitated lulav, or one with its leaves spread is invalid.

If its leaves are separated, it is valid.

Rabbi Yehudah said: He should bind it above.

Rashi to Sukkah 29b
“dried out” - lulav is invalid because we require a beautiful mitzvah, as Scripture writes “v’anveihu”.

Tosafot to Sukkah 29b
“dried out” - because the lulav is “analogized” to the etrog, which Scripture describes as “beautiful”

. Gittin 20a

Said Rav Chisda: A bill of divorce that was written not for the sake of divorce, and he then reinked it with
a pen for the sake of divorce — this case is subject to the dispute between Rabbi Yehudah and the
Rabbis, as we learned in a beraita:

If the word he needed to write (in a Torah scroll) was the Tetragrammaton,

and he intended to write YHWDH (Yehudah) and left out the D (thereby

making the Tetragrammaton), he may re-ink it with a pen and (thus)

sanctify it, according to Rabbi Yehudah.

But the Sages say: The Name is not ideal.
Said Rav Acha bar Yaakov: Maybe this is not so, and the Rabbis did not go so far. There, the reason
was that it must meet the standard “this is my G-d v’anveihu”, and it does not.

Sukkah 34b

Mishnah:

Rabbi Yishmael says: Three hadasim and two aravot, one lulav and one etrog, even if two of them are
decapitated and one is not decapitated.

Rabbi Tarfon says: Even if all three are decapitated.

Rabbi Akiva says: Just as there is one lulav and one etrog, so too there is one hadas and one aravah.



9.

10.

11.

12.

13.

14.

15.

Rashi to Sukkah 34b
“Rabbi Tarfon says: Even if all three are decapitated” — since he does not require beauty with regard to
hadasim.

Nachmanides, The Wars of Hashem to Sukkot 34b

Rabbi Tarfon declares the hadas valid when decapitated, but not so the other three species, since the
beauty of the hadas depends on its density, as its leaves cover its wood, which is not true of the other
three species.

Sukkah 36b

Mishnah:

One may only bind the lulav with a binder of its own species, according to Rabbi Yehudah.

Rabbi Meir says: Even with a saddle-rope.

Said Rabbi Meir: A true story: the people of Jerusalem used to bind their lulavim with gold rings.

They said to him: They would bind it with their own species underneath.

Gemara:

Said Rava: Even with bark, even with heart of palm.

Rava further said: What is the reason of Rabbi Yehudah? He holds that a lulav requires binding, so that if
he were to use a binder of a different species, there would be five species.

Rashi to Sukkah 36b
“They would bind it with their own species underneath” — for the sake of the mitzvah of binding, so the
gold ring was for mere adornment.

Rashi to Sukkah 29b

“A decapitated lulav” — is invalid, since it is not beautiful.

“If its leaves spread” — from the spine, and they are only connected via the binding, like . . . this is not
beautiful.

Sukkah 37a
‘Rabbi Meir said even with a rope” —
A beraita:

Said Rabbi Meir: A true story: the elite of Jerusalem used to bind their

lulavim with gold rings.

They said to him: You bring that as evidence? They would bind it with its

own species underneath.
Rabbah said to the official lulav-binders of the House of the Exilarch: When you bind the lulavs of the
House of the Exilarch, leave enough extruding for a handhold, so that the binding will not be a separation.
Rava said: Anything brought to adorn it does not separate.

Rashi to Sukkah 37a

“Leave enough extruding for a handhold” — below the binding, so he won'’t hold it at the place where it is
bound. He held that the binding is not part of the mitzvah, following the Rabbis who held that the lulav
does not require binding.
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