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Responsa Besamim Rosh #340

The contemporary consensus is that this collection was written by the 19" century Rabbi Shaul Berlin and
falsely attributed to the medieval Rabbeinu Asher, or ROSH. However, some great poskim such as Rav
Ovadyah Yosef nonetheless cite the work and consider its scholarship impressive and worthwhile. Others
see it as having malicious intent to introduce absurdities into tradition.
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My honored and respected friend R. Samuel:
You asked me about about a man whose penis and testicles were completely excised, and married a
woman, she being unaware (of his condition), whether the kiddushin are valid, whether we say even in
this case that “a woman is happy with any bit of a husband”,
But your reasoning is that a woman does not marry herself with this in contemplation, that she would
have no sexual obligation (from her husband). We can learn this from the text of the ketubah . ..
Answer:
Instead of asking me about whether she is married in this manner, ask me what happens if both of them
wish to be married (in full knowledge of his condition), because it is possible that a woman can only
become married to someone who has male genitalia, whereas this one is similar to a woman, and a
woman cannot marry a woman, even willingly, and in such a case of ‘marriage that cannot be
consummated’, even Abayyay (who validates such marriages when consummation is forbidden) would
concede.
| wonder whether this is also true of any man incapable of an erection, since the marriage-prohibitions
of a petzua dako and kerut shofkhoh apply only to sex with an erection, since penetration without
erection does not incur liability, and the same should be true of natural or artificial castrates who are
unable to erect, but there are several places (in Rabbinic literature) that pose difficulties.
But in our case there is no doubt, rather it seems correct to permit without a get if this occurred after
marriage, and to say that a new body has come here and it is like a woman.

This is difficult in my eyes, and “yes and no are weak in my hands”.
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Collected Responsa of Rav Elyashiv (1912 —2010) 1:152
Regarding the question of one born without male or female genitalia,
and the doctors decided to use plastic surgery to make them a girl,
whether there is a concern here of male homosexuality as per Yebamot Chapter 1 (which states that an
androgynous is treated as possibly male for that purpose)
(Answer:) The androgynous of whom Chazal spoke was one born with both male and female genitalia,
and therefore, our case as described is not within the category Chazal spoke of,
and is also not within the Scriptural term “mishkevei ishah” (that Chazal apply to androgynous) , because
they have no vagina —
in such cases, one should follow signs for recognizing gender, and analyze the person’s nature to see
which gender they resemble.
Now, in our case, where the person was born without female genitalia or anything like a vagina,
without a womb or ovaries or ?abdominal folds?, like a man, and not like a woman,
and even though they have no penis, but they have testes in their abdomen,
(but) after receiving hormones — this caused development of a female shape and the growth of breasts —
It is clear that one who penetrates them anally is at least in doubt of deserving excision.
As for the “vagina” that the doctors arranged for them via plastic surgery —
It seems obvious that a vagina created artificially is not subject to the category mishkevei ishah,
(assuming they were born entirely without a vagina, rather than having a concealed one, as a tumtum)
and it as if someone carved a vagina into a thigh; penetration there is no different than “sex via limbs”
(e.g. sex ending in ejaculation outside the partner’s body) . . .
Regardless, the established law in Even Haezer 20 is “One who has sex with any of the forbidden partners
called arayot via limbs — is flogged” . . .
Minchat Chinukh 188:2 writes that “One deserves lashed for “drawing near” any partner with whom sex
generates the punishment of excision”, and the same is true of a homosexual male partner.
Regardless, this case does not escape the doubt that the person is male,
aside from your honor’s point regarding wasting seed.
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Abstractions
Correlations and Expectations
Sex Gender
Biological or Metaphysical Behavior or Perception
Identity

Self-perception

Biological

Natural, Induced, Artificial

Sexual organs (appearance/function)

Reproductive organs/gametes (appearance/function)
Secondary sexual or other correlated physical characteristics
Genes (XY, XX, XXY)

Chemistry (e.g. testosterone/estrogen)

Metaphysical

Soul
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Tzitz Eliezer 10:25:26:6 (according to Rabbi Tzvi Sinensky, published in 1967)

There is need for a full-scale investigation of the halakhah

regarding where there occurs qualitative-organic change in a human body

as for example if it transforms from male to female, or vice versa.

| have heard, and this has also been publicized in various periodicals,

that nowadays surgeries such as these are even performed in special cases (that are obviously rare)
Such a qualitative change truly generates many questions that touch on establishing the identity and
personality of such a human being.

| will mention here what | saw in the book Zikhron Berit laRishonim written by R. Yaakov Gozer
(published 5652) in the section of addenda from the publisher, chapter 5

where in the midst of his lengthy telling of case of tumtum and androgynous and other diverse
creations

he brings what he found written in the book Responsa Yad Ne’eman (Salonika 5564) in his miscellany
on Yoreh Deah 64b

that he saw written in a manuscript compilation of a holy sage of Yerushalayim

that cites and tells of such incidents of transforming from female to male,

and he also explains the phenomenon, saying that we don’t find any difference between the
characteristics of the male genitalia and the female

except that he has his organs external and she internal

(because a woman internally has a foreskin and eggs/testicles, even though they are not comparable to
the male eggs/testicles etc.)

and since this is so, the compilation goes on to wonder whether that woman is obligated in circumcision
or exempt, and concludes that she is exempt based on Scripture writing and a foreskinned male etc.
which implies that a male-from-origin is the one obligated in circumcision, but an original female who
became male is not.

| also saw in a book called Yosef et Echav, by R. Yosef Pelagi z’| Maarekhet Gimmel Ot 5, that he was
asked whether if such a situation occurred whether a get would be necessary, and this is what he wrote:

Reuven married a virgin woman, an ordinary Jewish woman, and was with her in the way of a man with a
woman,

but after some years something happened to her that she turned from female to male in absolutely
every way,

what is the law regarding this one who was female and a wife and became a male,

does Reuven need to divorce her with a valid get since she was his wife, married,

or perhaps he does not need to since she is not a woman but rather a man? . . .

In the course of his responsum he brings at the outset also what s found written in the book Yad
Ne’eman in the name of a collection of one of the holy sages of Jersualem, as per the above, and
afterward he adds to it and writes:

“Regarding our question — it seems correct that he does not need a get, since he is now a male and not a
woman”
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Tzitz Eliezer 22:2
A clarification of the halakhah regarding a man who has turned into a woman — what is their legal status?
Thursday, 22 Shvat 5757 (1997), Jerusalem
To His Honor my dear friend etc. etc.. Rabbi Mordekhai Eliyahu, Sepharic Chief Rabbi of Israel
Regarding the question you were asked from the Diaspora about a gever who turned all the way into a
woman, what is his legal status is.
| told you in our earlier meeting that | remembered a question like this being asked to Rabbi Yosef Pelagi
in one of his books . . . here ends the quote from Yosef Et Echav.
We see and are compelled to know many halakhic turns that may come out of such an occurrence, until
we can reach a clear decision regarding every question that arises in such a case regarding a man or
woman...
2) I will cite as well to the word sof Korban Netanel on Rosh at the end of Yebamot Chapter 8, Note 6”
| found in the book Tales of Tovyah, Section “Microcosm”, Chapter 5, that he wrote in the name of
several wise doctors that they testified regarding several androgynous that he sired children from his
wife and afterward married a man and birthed children like an absolute woman.
This is also brought in RYT Algazi to Hilkhot Bekhorot 6:58, in more polished form:
“The analytic doctors wrote that there was an incident with androgynous who were married to men and
birthed sons and daughters and afterward married women and they also sired sons and daughters, as in
the book Tales of Tovyah Section “Microcosm”, Chapter 5.
3) Therefore, it seem to my humble intellect that in the case before us we should give him the status of
an androgynous or tumtum.
| have collected the laws of androgynous and tumtum in depth elsewhere, specifically the question of
whether it is a third category or rather a doubtful male/female
2 n'0 1d PN TYMIN Y'Y NIY
2T NN NWKR? 19 WK NITIR ND70 N2
X"2am p'ny 0wt tMwn vaw 2" 'noor .n"M
"N .X"0MY INYIR DTIN Y"MINIM DY TN01aI N7212 A791In1 X791 2Iman ikan v T e ol 7T 2"yn
.TI21 NANKA N"MOYWTNN [I'X7 [IURINI
L1211 1T NN L,AWURYT naY7 1901w 1222 7'inn YRWIY nn NITIR 7Y
... 1MD0N TNXA "aX79 QOI' 1"AN IRWI NIXT |'VN NIRYY MIDTY NNTIRN NNWR291 17 'NONNI
'NR DX QoI 190N 7"y
NN NV7NNT7 YAN7 1751'W TY Nd'702 NTD NN NIFY7 0'213'Y NIDSNNN NNd NYT7 0'NdII1 X O'RN
NWKRD IR WIND DT NNna NNIVNNY N7RYIN7RY ‘D2
2" anpY 1"70 9102 NIMA'T 'N P19 9102 WURIN 7V 7KIN] 2070 AT DAy 9roIk (A
NNd 7V ITYNW O'RON 'MDN NN DY ANOW N '9 U7 D71V 1IXNA D10 NYYN 1902 'MKXN NI
X"V NNMa NId 02 NITNIDT? KD NRWI DN IMWKA DA T7'W 01ANTIX
X270 AN whar n" NIR T nNdA bR MR 0" Da Nt Nl
D'Y1 DNY7 INW1 D"NXI NINAI D2 MTNI D'WIKT NIRYR 'Y 0NANTIRA AYYN AT 1AND 27NN 'dnal
W'Y n"o Jup 071V 2702 NI0 NYYNn 19021 W'NdI NNAl 0RA D" 1IN
[o1onio Ix] onfanTIX 717 NNY W 1197w npnaw T D 7wk (a
N2 NIN DOXALA™ 'O 'Y 770 ATYYIR Y'Y NYIY 1901 NANNNA MNNMAL MYAR DIVAIVIE O1'ANTIX ' TI
W'Y 790 IX INXY 1921
02T KTIN ATV NXWNAL NITT 200



Aryeh Klapper YI SHARON, 7/17/2023
Transissues #2

ny [n'o X' 77N ATYIN Y'Y NIV

7 X"vwn pwn 't T"0a

... 071 DI7W X"0"7W 2T ATINY ATYIR (INAD 20, TA0IN CTYT TR

.N"NM0 MTIAY QYN XX NNIYNNY N'MDYN NIRY 7INWT7 1ixa

¢ 12'1 X 1N22 VIARY7 D'NIWON X DT .Mwn NI 197 T70 YUK 21N 7Y 11152 YR N7RUN
.M - MY DX 727 D1 D272 NN XKD IX'ND ORIAN L TI?N

INJ2 D'MIX'NN D"1'AN 0DNAXD NZ'TAA .0'WTIN /Aww/ 720 TOWIXR ,TI7'0N 7w 11" IR NIrTio'a 117 '
NISYN NNX JINA .(NI9A 2I¥'N ' 12X ,NIFAN) - 0110770 NXIIN (V0P 1R NIdY X"T NP 7¥KD
JIT0NI0Y NPITAL M 'ONND LIAN 'RN 7Y D' DK 127 T DITRIM NI WX WK DIN] WA 00D
NNZ'71 2 102 .0"N1D ' NAK INYNI K71 NP0 (U2 NN NWXIAL NN TI7"D .27 'KN 175D NIR'Tan
AWK ' IR DT WIA D NXNI,WRD N NRNIY NIIX'NN N9WA WIANN 01'091n

DT 'Y YN N 22720 AN NN N2'NANY T N2 (0poa

NN 221Im K7W ninnY ,nai717 niwh AN e nNima n'nan

N2'N2N DA NI' NI NIV NIV TY 129071 N7 1D ,N2a710 7Tany 9TV N1aI712'09 Na'nan | 1nd
22T 707 107 't X7 Jamd ,N'WIR N1'NaNn DA ,N'NINA

N'AIMAIN NI'YO YN 1O 01 TR UNRD DX DNDYENMYT X Y,0a A AT TR T IR
.0 7Y ANINNSNAY yMI9SNY NMT

IN'DN MYNY

.N2j727 ,707 12'N N'0I N'NANY TI?YA 'R DR 1907 dNim 7751 DRN X

NNI1 12D NIIX'N N1'NAN WK TI7Y D17 119071 T'N'D JWRN DX NNDY 11197 Njna YNin OXN .2
.M

D"NOIY .X . " T IT2ONI1 NI ITT'D 12122 00N .IT N7RWA N'MD70 NYT NN 7277 NAWX TN

.N0M1 DI7YW "1 DURoIY LR AY"T WY Al Y7 LX"aum P 0w XN iwnan X7 IR .M
AN7RY 2V 17 NW'Y 120NN 101 NAIRIN 27 DNivNA 1'7Y MNAay L 72mn 'Map Jtn 1nnon

,NAID 1T XN - KINY '9) INIX N'RY! 1'7'X DA LINYRY 2010 175 72100 IXD 210 ,'NYT '97 (K)

0"Wn NMION AIXANNA '9) ONANTIX "AIN'0 D ,I'MID7WUN 7V OINMANTIXK 'T I7'OKR 1'7V RN' K7W ,nl7 21X
1271 12XI NNDT NAX NIR'YN 17 W'Y ,XID AN TIyal oY 'yinmn ppi,a“s 1" "1 nimana

DY9 ,I'UTNY? 1''0'0Q 97NN KIN DNNX D'P0I9 NYT21 . . . T"N NIY'R 'Nn 2"91 w1I9na n"ann 7019 oI
DA X'D X1 "Y' oW 0"nRa2"Po X"ana 0"opn "o N"IX |V NIAPIN [N'0 DYDI NINIT [N'0 1A Y'9IN
(ow 0"2ann 7w NId7n 09 1901 MY LN'INT NU'Y

17 I'N1,0272 7¥ND 17¥X O'NI) DMIXTNA D' DNAXRD AYYNY MnLIAN0N NI IRMY ') 2T TN
,IIT='NN 1912 N9 D'NYN] D ININ 1A IYXIAY NITAIMA NIPPTAN 771 ,NINDT 12NN 1IX'A N'o DIY
NID |'V7 O'81IN D™MIN'NN DNARND D LN [T RN 1T - KINY "9 1NN OX DAY 7"1D NIN 'MyT 271

N7 YaIRI ,TN' DA DARIZIIIT7 NWYNY W' D'9NIYNA DRINNIN AI0W KON 'MynY .1ax1) 12702 yaIpn
D72 D'WAIPN NN NPT DT |'2 DIWAD DMIN'NN D'YNNRN DDAND W 1N [271,0'TINKD 112N

.(nwyn?




Aryeh Klapper YI SHARON, 7/17/2023
Transissues #2

Responsa Tzitz Eliezer 11:78
Bs”d 6 Cheshvan 5731 (=1970)
To my dear honored friend, Rabbi Eliezer Waldenburg
| wish to ask a question that arose in the context of my hospital work.
The question is tied to an infant born over a year ago. At birth it was not possible to tell with certainty
the sex of the child. The external appearance was female, and so they were named Yarona.
So as to determine fundamentally the sex of the child, they were hospitalized at six months. On
examination, the external sexual organs seemed female, that is to say labia and a small organ that looked
like a clitoris (sunk inside the vulva). Inside one of the labia was a lump in the form of a testicle. A
separate test was conducted to determine the sex of the cells, the sex chromosomes and a cytogenetic
test. The result was male cells. The abdomen was surgically opened and no internal sex organs were
found. A biopsy was taken from the apparent testicle which revealed that it was in fact a testicle.
In sum: We are speaking of a child whose external appearance is female but is actually male.
Surgically it is much easier to make them a female, although she would not be able to become pregnant,
Psychologically, it is preferable for the child to be raised as a female, as to surgically turn them into a
male raises more problems both surgically and personally, as self-evidently he would not be male for all
purposes.
But in order for this child to be female, there is a need to surgically excise the single existing testicle so as
to prevent male hormonal activity that will interfere with the development of the female.
My question is:

a) Isit ever permitted to turn a genetically male child into a female?

b) Inthe case before us, is it permitted to excise the single testicle and turn a child who appears

female into a female?

| will be very happy to receive your halakhic opinion. Your dear etc. Dr. A Schussheim

B”H. Evening of 11 Cheshvan 5731. To my dear etc. Dr. A. Schussheim

| received your precious letter and reviewed it with careful attention, and am honored to respond.

a) in my opinion, the child around whom this question revolves, even if they were left as they are —is
legally categorized as female. | mean to say that he would not be subbject even to the category
androgynous and its implications, because the signs of being and androgynous as is explained in the
Talmud and Yerushalmi etc. is having actual male and female genitalia. This is also the position of
Rambam ... The opinion of some other poskim is that the androgynous shifts sexual indications by
month, sometimes male and sometimes female . .. (But this seems to be a rejected position . . .)

The child we are discussing, as described in your letter, in practice their external genitalia appear female,
and they have no external signs of a male organ, just that the analyses and tests that they underwent
show that they have male cells in their body. Therefore, my opinion is, as above, that even if we leave
them as is, they will be categorized as female, because the external organs that are visible are what
determines in halakhah. (BTW, | heard from a doctor that actually men and women have the same type
of hormones, what matters is the percentages, and therefore it is clear that only the tangible external
organs that differ between males and females establish halakhic sex in practice.)



