This week’s dvar Torah is the product of a protracted failure. | have for years taught my
10" grade students that it is meaningful to divide obligations into (at least) three categories —
enforceable legal, unenforceable legal, and ethical/moral — but have generally not succeeded in
convincing them that an unenforceable legal obligation can be distinguished from a moral
obligation. After failing again this week, it occurred to me (at last) that mechusar hasbarah =
muchusar havanah — that my inability to adequately explain the distinction reflected incomplete
understanding, and perhaps the distinction is not in fact meaningful, or needs to be nuanced
differentlyl. So | will try here to begin a more rigorous analysis of this issue.

My way in through the parshah is the phrase veyareita meiElokekha = you shall be in
fear/awe of your G-d. The phrase appears five times in Tanakh, all of which are in either Chapter
19 (2) or Chapter 25 (3) of Vayikra. The immediate contexts are

a. (19:14) 7won NN X711y 1971 wan 797N K7

You must not curse a deaf person, and before a blind person, you must not place a
stumblingblock

b. (19:32) |j1 19 NI DIPN N2 19N

You must stand before the white-haired, and glorify the presence of an elder
C. (25:17) mmy nX U'R 1IN X7

You must not torment, each man his amit

d. (25:36) nani1 (w1 INKA NN 97X

Do not take from him usurious interest

e. (25:43) 1192 A nTn X7

Do not work him so as to break him down

Rashi comments on each appearance that “regarding all matters which are given over to the
heart, Scripture says veyareita meiElokekha”.

What defines a “matter given over to the heart = 2177 n1onn 7a7"? This is not the category
for purely emotional or cognitive mitzvoth — these are sometimes referred to as 272w nMaT =
matters in the heart, and associated with the phrase 'n 1=l am Hashem. Rather, according to
Rashi, this refers to actions whose ‘wrongness’ depends on intent.

So for Rashi

a. “placing a stumbling block before the blind” means giving bad financial advice out of self-
interest — one can always claim that one meant well.

b. “standing before the white haired” — is taken literally — one can always claim that one did not
see them

¢ “Do not torment” — this refers to verbal torment, which in turn refers to bad advice, where again,
one can always claim that one meant well

d. “Do not take usurious interest” — one can lend money at interest to Gentiles so that they will in
turn lend it to Jews, and then disclaim any intent of having it relent to Jews

e. “Do not work him so as to break him” — this refers to purposeless work — one can always claim
that one had a constructive intent for the work.

With regard to a, b, and e, Rashi is following explicit Talmudic or Midrashic precedent
(see appended sourcesheet). With regard to ¢, Rashi’s claim that “verbal tormenting” refers to
bad advice seems to be originalz. I have no explanation for why he does not cite the Bava Metzia
58b’s case of asking about merchandise when one knows one does not have enough money to
buy it. With regard to d, Rashi seems again original, although Bava Metzia 61b cites his case as
an illustration of G-d’s capacity to accurately distinguish between apparently identical things.

! One can make the distinction meaningful in Yeshayah Leibowitz’s philosophy by claiming that only legal
obligations are religious, but I find this option highly unattractive.

2 although Sifra 3:4 also says that nx'1 here is to prevent the claim that one intended advice well,
| think that is a scribal error, with the line imported from the discussion of 21y 194



The moral of this scholarly work is that Rashi took the category of “matters given over to
the heart”, and its relationship to the phrase 7'n7-xn nx1'i very seriously. He came up with a
case of 277 n1onn 12T for each instance of nx'1, and does not use the category anywhere else.

Our guestion is what this category means analytically. The problem is that the legal
significance of many, perhaps most, actions depends on the intent and mental state of their
actors. Even if one rules generally that nad ni>xy 'R Ni¥n in the sense that one can fulfill
halakhic obligations without specific religious intent, there are exceptions such as blowing shofar
and praying. Liability for criminal actions depends on distinguishing intentional from accidental
acts, and ignorance of the law is a partial halakhic defense. In each of these areas we make
approximations, follow probabilities, or arrange formal requirements in order to determine intent.
Why could we not do the same with regard to imposing make-work, or lending money to Gentiles,
or standing up for the elderly, or giving bad advice out of self-interest (a category regularly
adjudicated by American secular courts)?

Possibly we should understand Rashi as defining the category not as “actions whose
legal significance depends on undiscoverable intent”, but rather as “actions whose legal
significance depends on intent that we choose not to investigate”. In other word, these are
prohibitions that the Torah and/or its rabbinic interpreters chose to make humanly unenforceable.
Our guestions then are why this choice was made, and coming full circle, whether that choice
transforms them from legal into moral obligations, or not.

One possibility is to use Professor Lon Fuller’s distinction (which | was introduced to in
the work of Dr. Benjamin Brown on lashon hora) between the “morality of aspiration” and the
“morality of duty”. Put very roughly, the morality of aspiration yields obligations that many or most
people cannot reasonably be expected to fulfill all the time, and therefore cannot be inscribed into
law. The morality of duty, by contrast, imposes obligations that can reasonably become law.

On the basis of that suggestion, perhaps we can say that an unenforceable legal
obligation is one that the Torah expects you to expect yourself to fulfill completely, whereas a
moral obligation — which I will very tentatively identify with the category |"Th ni1wn 0197 (further in
than the line of the law) — is one that we should aspire to, but not expect to, always fulfill.

It would follow that the decision to make these obligations unenforceable is unrelated to
whether they are seen as law, but rather relates to whether the costs of enforcement are worth
the gains. For example, stamping out the process of lending money to Gentiles so that it will be
relent to Jews might require imposing a significant reporting and auditing process for all Jew-
nonJew financial transactions, and banning purposeless windowshopping might require all
shoppers to carry current bank statements with them so as to avoid arrest. Not that the Rabbis
were the classical equivalent of pro-business and consumerist Republicans, but | don’t mind
suggesting that they were willing to pay some price in order to avoid excessive bureaucracy.

Shabbat shalom!

Aryeh Klapper
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