The position that “the rebellious son never was and never will be”, found in Tosefta Sanhedrin
and attributed by the Talmud to either or both of Rabbi Yehudah and Rabbi Shimon, has been
celebrated for two very different reasons. Rabbi Yosef Dov Soloveitchik, in Halakhic Man, uses it as a
demonstration that the study of Torah is ultimately about ideas rather than prescriptions-for-action,
which he identifies as the philosophic basis of the Brisker method of Talmudic study. Professor Moshe
Halbertal, by contrast, presents it (as best | recall) as an example of a revolutionary interpretational
upheaval, in which moral outrage generates a reading that removes a law from the realm of action to
that of ideas, even though any such reading is prima facie implausible.

It is always risky to build an interpretation of Judaism on one side of a dispute, so | think it is important
to note that in the Talmud Rav Yonatan protests this position, stating “l saw him and sat on his grave”.
Rav Yonatan makes the same objection to the claim that the law of the idolatrous city was and will never
be “I saw it and sat on his tell” — and | therefore suspect that his statement is not factual, but rather an
expression of profound disagreement with the concept that a law in the Torah is eternally theoretical.
This case is strengthened when we recall that the standard Rav Yonatan in the Talmud was a kohen, and
therefore should not have been anywhere near graves, let alone taking tours of rare halakhic execution
sites. Note that the Talmud reports Rabbi Eliezer beRabbi Tzadok as making what seems to be an
evidence-based objection to the claim that the “leprous house” never was and never will be, namely
that he was aware of a place in Gaza that by popular tradition was where the stones from such a house
had been placed. So we have no unchallenged position that a law was intended as purely theoretical.

Rabbi Mordekhai Fogelman (1898-1984) in Beit Mordekhai 2:23 presents Rav Yonatan'’s position well —
do not the Sages say “it is not the study that is the essence, but rather the act”?! Does not the Torah tell
us hundreds of time that we must “do” all the commandments, statutes etc.? How can one claim that a
law in the Torah is utterly unpracticable? Did not the Sages forcefully reject the position that
commandments should be understood purely as allegories?

Rabbi Fogelman notes as well that Maimonides clearly rejects that position, not least by ruling against
each of the halakhic positions that the Talmud asserts are congruent with the broad conception “it was
not and will not be”. | believe this is the position of the Mishnah and at least the majority of medieval
Biblical commentators, and I’'m not sure any rishon explicitly rules that it was not and never will be.

Nonetheless, Rabbeinu bChayyei and Rav Yitzchak Kara do cite this position favorable in their
commentaries. They suggest that its purpose is to teach us that love of G-d should overpower love of
family, so that we should be willing to bring our children to be stoned if they would grow up wicked.
Rabbeinu Bechayyei explicitly compares this to Avraham’s willingness to sacrifice Yitzchak.

B’'mekhilat kevodam, I find this explanation remarkably difficult. First of all, the text does not present
the parents as overcoming their love out of a sense of duty, but rather as responding to being
disobeyed. Second, if that is indeed the moral, why should it not be carried out in practice? Perhaps, in
stark opposition to Professor Halbertal, they assume that the position “never was and never will be” has
no moral/ethical basis at all — it is simply that the Law, for inscrutable Divine reasons, is so designed that



it will never happen. | note in passing that they are each bothered by the claim that the law never was
and never will be, and so seem to betray that they are not Halakhic Men.

I wish to differ with Professot Halbertal differently. It seems to me that there is no practical dispute
among the Sages, or for that matter among the medievals, as to how often the Law of the Rebellious
Son ought to be enforced. Rabbi Shimon’s question — will parents ever really bring their children for
execution because they guzzled meat and wine? --is practically dispositive, so that if parents ever tried,
we might well adjudge them insane, or otherwise evade their request. In other words, there is no
moral dispute about the law, and therefore, the position “never was and never will be” is not the
product of moral outrage at the Halakhah, revolutionary or otherwise.

The dispute among the Sages is rather about whether we are entitled to declare in advance that a
section of Torah will never be implemented, and further declare that it never has been even though we
have no way of proving this about the past. Those claims excite Rabbi Yonatan’s outrage, perhaps
because they shut our ears to a potential moment of Divine command, however unlikely. Furthermore,
Rabbi Shimon may agree in principle, but argue that because his prediction was based on psychological
factors — “would a father and mother really do this?”--it really amounted to a claim of great
improbability rather than impossibility.

Another approach — it is not clear to me that the position “It never was and never will be” is intended
prescriptively. In other words, if a case occurred which actually met all current halakhic criteria, I'm not
convinced that this position would obligate the court to find a new criterion which the case did not
meet. However, | suggest that all of the Sages assumed that it was the court’s obligation to seek out
interpretations that limited the law. In other words, the court would behave in the manner of Rabbi
Akiva toward capital punishment generally — “If | had been there no one would ever have been
executed”.

| think there is much contemporary relevance to this discussion of whether a moral difficulty with the
surface meaning of a halakhah is best handled through legal interpretation or rather by making
prescriptive statements about what the law must be. There is room and necessity for both, but my
suspicion is that the latter should be used sparingly.

Shabbat shalom
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